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INOER, 1947-49 


UP. Up, up, up for 12 consecutive months, the Consumers 
Price Index has been rising. For the month of August it rose 
to 121 per cent of the 1947-1949 average. This registers a 
3.6 per cent increase in the last year. Higher prices for food 
and housing were the principal factors contributing to the 
steady advance, 
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UP. The August average workweek of production workers in 
manufacturing industries is up to 39.9 hours. In only four 
months of this year has the workweek hit 40 hours or over. 
Average weekly earnings are also up over last month, and 
considerably higher than a year ago. August earnings are 
$82.59. This is $2.80 higher than they were in August of last 
year. But hourly earnings of production workers and manu- 
facturers remained at $2.07, unchanged from last month. 


DOWN. As this is written, the stock market continues to 
fall. All indexes reflect this downward trend. The downward 
trend is also manifest in all categories, that is, manufacturing, 
transportation and utility securities. Yields on new Treasury 
bills in August averaged higher than in July; so also did the 
yields on long-term securities. The rates on high-grade munic- 
ipal and corporate bonds have been rising. 


DOWN. Corporate profits in the last quarter of 1956, at 
seasonally adjusted rates, stood at $45.6 billion, which was an 
all-time high. As compared to this figure, corporate profits, 
seasonally adjusted, for the first quarter of 1957 are down, but 
in the over-all picture, profits remained comparable to the first 
quarter of 1956. 
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MILLIONS OF PERSONS” 


DOWN. The labor force took a drop this month occasioned 
for the most part by the fact that housewives and students left 
temporary jobs and withdrew from the labor market. The 
civilian labor force stands at 68,994,000. Unemployment is 3.8 
per cent of this figure 
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TEARS OF AGE ONO OVER 
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Consumer 
Credit 


Personal 
income 


Gross 
National 
Product 


1953 


UP. Consumer credit outstanding continues its almost un 
broken rise since 1951 to a high in July of $42,365,000,000 
(seasonally adjusted rates). This figure is broken into the 
following components: automobile paper, $15.3 billion; repair 
and modernization loans, $1.8 billion; personal loans, $7.8 
billion; other consumer goods paper, $7.8 billion; and non- 
installment credit, $9.7 billion. Installment credit repaid is 
about $350 million under the amount of installment credit 
extended. 


UP. With wages on the increase, personal income continues 
to rise. It rose about $1 billion, at seasonally adjusted rates, 
between July and August. The personal rate of saving in- 
creased during the second quarter of 1957 


UP. The gross national product took a good-sized jump be 
tween the first and second quarters of 1957. This jump 
amounted to $5.2 billion (seasonally adjusted annual rate) 
This indicates a rise of almost $100 billion in the last five years 
GNP in the second quarter is estimated at $434.3 billion. A 
rise in all of the major factors (personal consumption expendi 
tures; gross private domestic investments; federal, state and 
local purchases) contributed to the over-all rise. This means 
that consumer expenditures rose less than disposable income 
Personal income for the second quarter was $342.4 billion 
Subtract personal taxes of $42.9 billion and that which remains, 
$299.5 billion, equals disposable personal income 
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INDEX, 1947-49100 


5 
TOTAL INDUSTRIAL PRODUCTION NEW CONSTRUCTION ACTIVITY 
(seasonally odjusted) 


NO CHANGE. The seasonally adjusted index of industrial 
production in August was unchanged at 144 per cent of the 
1947-1949 average, as manufacturing activity showed the usua! 
seasonal rise. Production in the nondurable goods industries 
increased slightly as activity in the rubber, chemical and petro- 
leum refining industries increased, and output of textiles and 
apparel continued at reduced levels Output of minerals 
changed little. 
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UP. ‘Total construction expenditures (seasonally adjusted) rose 
in August to a new all-time high because of an increase in 
private nonresidential and public congtruction outlays. Resi 
dential expenditures did not increase, but remained the same 
as last month. This figure is $16.3 billion, seasonally adjusted. 
sJoth FHA applications and VA appraisals increased in the 
month of August. 


UP. Strike idleness in July, although higher than in June, 
was the lowest for the month since 1951. Idleness im the first 
seven months of this year was lower than in any comparabl 
period since 1945. The 625 strikes in effect during July 
(including those continuing from earlier months) directly idled 
260,000 workers for 2.5 million man-days, as compared with 
600 strikes in effect in June that idled 220,000 workers for 1.85 
million man-days. The incidence of strikes in July, 1957, was 
somewhat higher than in July, 1956, but the total number ot 
man-days of idleness was substantially lower than a year ago 
when a nation-wide steel strike was in progress. 
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Labor Relations 


Decisions of Courts and 
Administrative Agencies 


Grievance award binds in spite of seniority. ‘here's a little 
irony in this decision because the loser was a union officer. He 


had been on a leave of absence from his job so that he could per 
form his union-officer duties. While away, his employer had a 
job opening, and he applied. He was told by his employer that 
he could have the preferred job after he finished his term as a 
union officer but, in the meantime, the job was given to another 
employee who had less seniority. He finished his term of office, 
his leave of absence came to an end and he presented himself for 
the job. His employer gave it to him, but this didn’t set very well 


with the employee who had been holding down this particular 


job in the interim. This employee filed a grievance and, as a 


result of the grievance procedure, was awarded the job, The 
union officer didn’t take this lying down. He sued the union, 
the employer and the employee who displaced him, demanding 


reinstatement. The court dismissed the suit holding that he 
would have to be bound by the determination of the union griey 
ance procedure.—Disanti v. United Glass & Ceramic Workers, 
33 Lawor Cases 70,923. 


Unfair labor practice may be a tort under state law. ‘he 
worker-unionist was refused job referrals in retaliation for his 
leadership of a dissident faction in the union. He went into a 
state court in his own State of Washington, sued for and won 
damages for loss of livelihood. The majority opinion held that 
Congress did not intend, when it made certain conduct illegal 
under federal law, to deprive a workman of his right to sue in 
his own state court for damages resulting from a common law 
tort.—Selles v. Teamsters, Local 174, 33 Cases 70,922 


Involving neutral employers is an illegal objective. \ union 
struck a wholesaler and distributed handbills at retail stores ask 


ing the public not to buy the wholesaler’s products. It also 
picketed employee and service entrances at the stores, and dis 
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played signs carrying the same wording as the handbills. The 
NLRB held that the picketing was unlawful. The union ad- 
mittedly sought to enlist the support of the store owners. This 
indicated an illegal object—that of involving neutral employers. 
Distributing the handbills to the public was O.K.—Dallas General 
Drivers, Local 745, 5 CCH Lasor Law Reports (Fourth Edition), 
{ 54,834. 


Picket-line strikers should not be paid in advance.—An em- 
ployer should not have paid striking workers a day ahead of 
time while they were on a picket line. This constituted an 
unlawful indication that they had been fired, the NLRB recently 
decided, The Board found no merit in the employer’s contention 
that he was only trying to obey a state law making strikers’ 
wages payable on the next regular payday. However, there was 
no need to issue any remedial order since the employer had 
remedied the situation himself through the use of the press. He 
had a story published stating that employees were not being 
terminated and that they could return to work without loss of 
pay, provided a vacancy existed.—Fleetwood Trailer Company, 
Inc., 5 CCH Lapor Law Reports (Fourth Edition), § 54,851. 


Discharges lawful and unlawful.--\When employees are fired, 
it seems their union is quick to run to the NLRB alleging that 
they were discharged for their union activity. But this employer 
lost his contract to a competitor who entered a lower bid. Not 
having any work for an employee to do, he let him go. That’s a 
valid reason, according to the administrative decision of the gen- 
eral counsel, See 5 CCH Lapor Law Reports (Fourth Edition), 
{ 54,845... . A department manager told a union advocator: 
“If | were you, whether the union gets in or not, I would get out 
of this company, because it will get you if it takes ten years, and 
you're a marked man.” The advocator was fired two days later, 


supposedly for insubordination and misconduct. However, in view 
of coercive conduct on the part of supervisors, antiunion motives of 
company officials and an illegal rule forbidding the distribution 
of literature, this discharge was ruled unlawful.—Commercial 
Controls Corporation, 5 CCH Lasor Law Reports (Fourth Edi- 
tion), 54,853. 


Salesmen in and out of the bargaining unit.—A union's 
request to represent only the salesmen in an auto sales agency 
who were assigned primarily to the sale of one brand of car was 
denied where they were permitted to sell any brand of car or 
truck handled by the dealer—Allen Midtown Chevrolet, 5 CCH 
Lapor Law Reports (Fourth Edition), § 54,847. . . . But out- 
side salesmen who spent most of their time in the field were not 
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included in a plant bargaining unit merely because they spent 


some time in the plant making mechanical adjustments on prod- 


ucts they sold. 


stockroom, dispatched trucks and issued tools was included, 


However, an inside salesman who worked in the 


Also 


included were storeroom and material clerks, a meter mechanic, 
and employees who transmitted instructions from the plant 


superintendent. — Bevier, Inc., 


(Fourth Edition), {| 54,841. 


NLRB Analyzes Employers’ Duty 
to Supply Unions with Information 


Unions cannot embark on “fishing expe- 
ditions” by asking employers for production 
and sales figures in order to ascertain what 
wages the employers can reasonably pay. 
This is especially true where the employers’ 
ability to pay wage demands is not at issue, 
according to the recent NLRB holding in 
Pine Industries Relations Committee, Inc. 
et al, Red Blanket Lumber Company, Inc., 
5 CCH Lapor LAw Reports (Fourth Edi- 
tion), § 54,805. This decision constitutes 
the NLRB's interpretation of the Supreme 
Court holding in NLRB v. Truitt Manufac 
turing Company, 30 Cases 69,932, 
351 U.S. 149. 


In the Truitt case the Supreme Court held 
that the employer, which had asserted that 
it was unable to pay a wage increase, had 
to furnish the union with information re- 
lating thereto. However, the court added 
that the National Labor Relations Act does 
not require that “in every case where eco- 
nomic inability is raised as an argument 
against increased wages it automatically 
follows that the employees are entitled to 
substantiating evidence. Each case must 
turn upon its particular facts.” 

In the Pine Industrial Relations Committee 
case the unions sent a questionnaire, Form 
IWA-1, to approximately 600 employers. 
They were asked for wage data and pro- 
duction and sales figures. Each of the em- 
ployers refused to furnish this information, 
either by refusing to submit it or by delay- 
ing a response to the request and thereafter 
not supplying it. 

In regard to the wage data, the trial ex- 
aminer found that this information was rele- 
vant and should have been supplied by the 
employers. It was found that the employ- 
ers’ failure to supply this information was 
not motivated by bad faith. Instead, they 
believed that they were not required to sub- 


mit this information. The Board affirmed 
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the trial examiner’s findings, stating that in 
wage data sufficient if the im- 
formation sought by the union is relevant 
No specific need has to be shown. 

The trial that 
information sought on production and sales 
supplied. The 
that an 


cases it 1s 


examiner also found the 


should have been 
sJoard did 
employer's ability to grant a wage increase 
must be in issue before a union can demand 


In the instant 


figures 


not agree. It declared 


information relating thereto 
case, the employers never alleged inability 
the unions’ pay 


to pay as a defense to 


demands. 

At the present time it is clear that if wage 
data is sought in good faith by a union, an 
employer must supply this information if it 
is relevant to the collective bargaining proc 
ess. A union has no trouble in showing the 
relevancy of this information, as it need not 
show any specific need for it. If informa 
tion other than wage data is sought, the 
union must show a spectfic need for it as to 
a particular issue. Using the facts of the 
Pine Industrial Relations Committee case as 
an example, since ability to pay had not be 
come an issue, there existed no specific need 
for information pertaining to it. Even if 
ability to pay had become an issue, the umon 
might have been denied the right to obtain 
the production and sales figures if the union 
could have properly ascertained the em 
ployers’ economic condition by other means 


Sabotage Is Funny 


If you bought an apple which had the 
core in crosswise, would you think it funny, 
or would you take it seriously and make the 
merchant give you another one? 

The NLRB thought it was funny. 

The employer was a canner. He packed, 
canned and shipped apples and apple prod 
ucts. In the process of manufacturing his 
products, some of the apples were cored— 
that is, a hole was bored through the apple 
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extracting the core. But an employee, after 
doing this, turned the apple on its side, 
bored another hole, took a core and pushed 
it into the second hole. The employer took 
a dim view of this situation and fired the 
employee, a prominent union supporter, 
charging that this was sabotage of his prod- 
ucts. The trial examiner viewed the coring 
and plugging operation as a playful act in 
view of the employer’s disposition to discharge 
prominent union employees for slight cause 
This meant that the employer had violated Sec- 
tion 8(a)(3).— Sebastopol Apple Growers 
Union, 5 CCH Lapsor Law Reports (Fourth 
Edition), § 54,832, 118 NLRB —, No. 62. 


Unions Cannot Combine 
with Employers to Fix Prices 


A union operates outside the scope of its 
statutory immunity when it combines with 
a nonlabor group to impose commercial 
restrictions such as price-fixing on inter- 
state trade and commerce, even though it be 
prompted by a desire to further its own 
interests and that of its wage earner members. 


Here’s what happened: In the Minne- 
apolis area a number of smal! stores, called 
“dairy stores” and specializing in the sale of 
milk, cream, ice cream and other dairy prod- 
ucts, came into existence. These stores and 
supermarkets, particularly in suburban areas, 
were selling milk at prices below that 
charged for home delivery. The collective 
bargaining agreement between the dairies 
and the milk drivers union was changed so 
as to establish the union as a policing and 
enforcing agency requiring stores to main- 
tain noncompetitive consumer prices on 
milk and milk products. This agreement 
gave the union the right to discontinue 
delivery to stores that sold milk at “unfair 
prices.” — U. S, v. Milk Drivers & Dairy 
Iemployees Union, Local No. 471, International 
Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen ¢& Helpers of America, 33 LABor 
Cases 70,934 (DC Minn. ). 


Parties Reach Impasse 

over Union Security Provision 
decision of the 
F-127) held that 
an employer had not bargained in bad faith 
merely because it failed to agree to a union 
security provision (in the form permitted 


A recent administrative 
General Counsel (Case No 


by Section 8(a)(3) of the National Labor 
Relations Act). The facts showed that the 
employer rejected the union’s demand for 
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the provision but subsequently made a 
counterproposal for a modified union shop 
clause providing for less security than that 
authorized by the act. This proposal was 
rejected by the union, and after many dis- 
cussions the parties reached an impasse. 


The union then filed a charge alleging 
that the employer bargained in bad faith. 
After the regional director refused to issue 
a complaint, the union appealed to the Gen- 
eral Counsel. He held that the evidence did 
not warrant a finding of bad-faith bargain 
part of the employer. It 
good-faith 


ing on the was 
noted that the 
bargaining does not require either party to 
agree to a proposal or make a concession. 
(See, for example, NLRB v. American Na- 
tional Insurance Company, 21 LABor CASES 
{ 66,980, 343 U. S. 395.) In the absence of 
bad faith, the employer could refuse to agree 
to any form of union security. 


requirement of 


Job Assignment Dispute Arises 
Under Existing Certifications 

A union, certified bargaining representa- 
tive of certain production and maintenance 
employees, alleged that the employer had 
refused to abide by the terms of an existing 
collective bargaining contract, thereby vio- 
lating Sections 8(a)(1) and 8(a)(5) of the 
National Labor Relations Act. The union's 
charge grew out of a dispute over the em- 
ployer’s assignment of some work involving 
the maintenance and inspection of certain 
plant heating equipment to employees in a 
powerhouse unit represented by another 
union. At the time of the other union's cer- 
tification, all heating had originated from 
the powerhouse. However, due to the ex- 
pansion of operations, separate heating equip- 
ment had been installed in newly constructed 
buildings. 


The charging union refused to join with 
the employer in a motion to the Board to 
clarify the existing unit certifications in con- 
nection with the disputed work. The em- 
ployer proceeded with this motion, which 
was pending before the regional director 
for a hearing at the time that the union 
filed the instant charges. 

The Genera! Counsel decided (Case No. 
F-129) that since the employer had filed the 
above motion to clarify the certifications and, 
absent any evidence that such action was 
motivated by other than good faith, there 
was no basis for finding that the employer's 
conduct constituted a refusal to bargain. 
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The NLRB and “Willful Idleness”’ 


By HERBERT J. LAHNE 


Sometimes a decision settles an issue; sometimes it both settles an 
issue and raises new ones, as in Southern Silk. This case revolves 


around “willful idleness.’’ 


Mr. Lahne looks into the past and future 


of the trial of back-pay cases wherein this issue can be raised. 


DECISION of the National Labor 
Relations Board in the Southern Silk’ case 
man- 


has attracted attention in union and 
agement circles because of its modification 
of a long-established Board doctrine in the 
field of back pay. Indeed, Members Mur- 
dock and Peterson in a strong dissent sug- 
gested that the majority rule will adversely 
affect the basic function of the back pay 
remedy by “imposing new requirements on 
dischargees” which will tend “to complicate 
the ascertainment of the amount of back 
pay due.” The first important application 
of Southern Silk came soon enough in the 
American Bottling Company® case in which 
Member Murdock again dissented 

The essential controversy revolves around 
what the Board calls “willful idleness”— 
a general term which covers all voluntary 


withdrawals from the labor market by a 


1 Southern Silk Mills, Inc., CCH Labor Law 
Reports (4th Ed.), Vol. 5, § 54,015, 116 NLRB 
769 (1956). 

2CCH Labor Law Reports (4th Ed.), Vol. 5 
© 54,152, 116 NLRB 1303 (1956) 

* Despite its key position in the enforcement 
of the act, the back pay remedy has received 


Willful Idleness 


back pay claimant. The Board's interpre 
tation and application of this concept deter 
mines whether or not employees discharged 
in violation of the National Labor Relations 
Act, as amended, will receive considerable 
back pay, or nominal amounts or 
nothing at all.” Prior to Southern Silk the 
Board held that an employee who registered 
for employment with a public employment 
agamst any 
was 


sums ot 


protected 
unless it 


othce was 
charge of willful 
shown that he rejected an offer of desirable 


service 
idleness 


new employment or quit such employment 
Southern Silk removed this protection 

In this study we will examine the devel 
opment of the willful idleness 
before the Board and in the courts, explore 
the application of the doctrine in the actual 
trial of back pay cases, indicate some of the 
problems faced by the Board in reaching 


doctrine of 


Among the few 
tack Pay Under 


comparatively little attention 
studies are Walter L. Daykin, “ 
the National Labor Relations Act,’ Jowa Lau 
Review, Fall, 1953; David J. Farber, ‘'Reversion 
to Individualism: The Back Pay Doctrines of 
the NLRB,"' Industrial and Labor Relations 
Review, January, 1954 
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Mr. Lahne is chief of the Industrial Analysis 
Unit of the National Labor Relations Board. 
The opinions and views expressed herein are 
solely those of the author and do not repre- 
sent the agency with which he is associated. 


the decision which it did in Southern Silk 
and consider some of the problems which 
arise out of this and some subsequent decisions. 


Background 


Prior to the Phelps Dodge decision * of the 
Supreme Court, the Board computed net 
back pay by simply deducting net interim 
earnings from gross back pay.° There was 
no consideration of willful idleness per se 
though, of course, there was no back pay 
for periods when the claimant would not 
have worked because of plant shutdowns, 
layoffs, ete. 

In the Phelps Dodge case the respondent 
contended that the claimant “has the duty 
of exercising reasonable diligence to secure 
and retain” other work and that back pay 
“should be reduced by whatever amount he 
failed without excuse to earn.” It should 
be noted that this position has three parts: 
(1) the duty of claimant to seek work, (2) 
the duty of claimant to retain such work 
and (3) a method of computation which 
deducts from back pay such amounts as 
claimant “failed without excuse to earn.” 

The Supreme Court, in passing on this 
aspect of the Phelps Dodge case, simply 
stated that the Board should “give appro- 
priate weight to a clearly unjustifiable re- 
fusal to take desirable new employment” 
and that “the employer should be allowed 
to go to proof on this issue.” Inferentially, 
therefore, the Supreme Court allowed the 
employer to do no more than adduce evi- 
dence of “a clearly unjustifiable refusal to 
take desirable new employment.” The Court 
did, however, adopt the method of computa- 


tion requested by the respondent, by stating 
that “it seems fair that deductions should 
be made ... for losses which he willfully 
incurred.” Thus, in 1941, was born the 
doctrine of “willful idleness.” 

Two years later, in 1943, the Ninth Cir- 
cuit in the Boswell® case answered the ques- 
tion of the burden of proof as to willful 
idleness. There the respondent had asserted 
that “the Board is guilty of ‘nonfeasance 
and neglect of duty’, and that the order 
is void, because the Board failed to introduce 
evidence and make findings on the question 
of whether any of the employees made ‘any 
reasonable effort to obtain other employ- 
ment’.” The court, in no uncertain language, 
rejected this contention and found that 
while “it is true that the Board should order 
deductions from back pay on account of 
‘clearly unjustifiable refusal to take desir- 
able new employment’, the matter of showing 
a basis for such deductions is an affirmative 
defense which must be put in issue by re 
spondents and is in no sense a part of the 
Board’s case.” (Italics supplied.) In this 
same year, the Board in the Ohio Public 
Service’ case rounded out its own doctrine 
which, except for its affirmation in peace- 
time in the Hlarvest Queen” case, remained 
unchanged until Southern Silk. For the 
latter reason, the following language from 
the Ohio Public Service opinion is worthy 
of careful perusal despite its length: 

“In determining whether an employee dis- 
criminatorily discharged has wilfully incurred 
a loss of earnings subsequent to his dis- 
charge, for which he should not be reim- 
bursed, we have heretofore generally 


‘Phelps Dodge Corporation v. NLRB, 4 
LABOR CASES § 51,120, 313 U. S. 177 (1941) 

°* A word here on terminology: Gross back pay 
is what the discriminatee (also referred to as 
the claimant) would have earned in respond- 
ent’'s employ during the back pay period, absent 
the discrimination. Net interim earnings are 
his actual earnings elsewhere less allowable 
expenses—that is, increased cost of transporta- 
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tion to and from work, expenses in looking for 
work, etc. Net back pay is gross back pay less 
net interim earnings. 

®*NLRB v. J. G. Boswell Company, 7 LABOR 
CASES § 61,673, 136 F. (2d) 585 (1943) 

* Ohio Public Service Company, 52 NLRB 725 
(1943) 

* Harvest Queen Mill & Elevator Company, 
90 NLRB 320 (1950). 
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followed a policy of restricting the scope 
of our inquiry to the question of whether 
the dischargee has been guilty of an ‘un- 
justifiable refusal to take’, ... or has given 
up, desirable new employment. In view of 
the exigencies of war, the current man- 
power shortage, and present employment 
opportunities, we shall, for the duration of 
this war, permit employers to adduce evi- 
dence not only on whether a dischargee has 
unjustifiably refused to accept, or has given 
up, desirable new employment, but also 
on whether he has made a reasonable effort 
to obtain such employment. In view of the 
availability of United States Employment 
Service offices as a medium for seeking 
and obtaining employment, we shall regard 
registration with such an office as conclu- 
sive evidence that a reasonable search for 
employment has been made, and, where 
such registration is shown, the employer 
will then be restricted to proof that the 
dischargee, without good cause, rejected an 
offer of, or gave up, desirable new employ- 
ment. If the employer adduces evidence 
showing a failure to register with the United 
States Employment Service, he may then 
proceed to prove that no other reasonable 
effort to obtain desirable new employment 
has been made. In determining whether 
there has been such a reasonable effort, we 
shall consider all the evidence, including 
circumstances which would explain the fail 
ure to make such effort.” 


Thus, by the end of 1943, the willful idle 
ness doctrine had become what it remained 
formally until Southern Silk. Expressed in 
short paragraphs, it shaped up as follows: 


(1) If the claimant registers with the 
employment service, such registration is 
conclusive evidence of a reasonable search 
for employment, and the respondent is re- 
stricted to evidence that the claimant, with 
out good cause, rejected an offer of or gave 
up desirable new employment. 


(2) If the respondent shows a failure to 
register, then the respondent may proceed 
to prove that no other reasonable effort to 
secure new employment has been made 

We may further characterize the fore- 
going material by noting that Phelps Dodge 
made no reference to the search for work 
or to.the placement of any such duty on the 
claimant. This was added by the Board in 
Ohio Public Service in view of the “exigencies 
of war, the current manpower situation, and 
present employment opportunities.” This 
rationale was reiterated in Laister-Kauffmann * 

* [aister-Kauffmann Aircraft Corporation, 63 
NLRB 1367 (1945). 
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in basing the reasonable search for work 
on the “context of wartime production and 
its attendant expanding employment op 
portunities.” At the same time that the 
duty of reasonable search was put on the 
claimants, the Board balanced this by mak 
ing employment service registration ‘ 
reasonable 


‘con 
clusive evidence” of the search 
in view of the expanded role of the employ 
ment service in the wartime labor market 
This balanced treatment was affirmed for 
peacetime in Harvest Oueen. It is true, ot 
course, that the effectiveness of the em 
ployment service was reduced in peacetime, 
and it is also true that there were periodic 
reductions in availability of employment 
after the war and in various areas of the 
nation, 


Doctrine in Practice 

With these two court cases and the two 
principal Board background, 
the trial of back pay cases proceeded, but 
not in exactly the manner that the afore 
mentioned decisions presaged. Technically 
it would seem that the claimant need only 
be put on the stand to testify that he had 
registered with the employment service, and 
thereupon the would have t 
come forward and prove the rejection of or 
quitting of desirable new employment. If it 
was shown that the claimant had not regis 
tered, then could offer prooi 
that no reasonable had been made 
But clearly there were several gaps in these 
procedures. When the Board's attorney 
was aware that claimant had not registered, 
he did not wait for the respondent to try 
to prove the failure of a reasonabie search, 
but went ahead in direct examination and 
proved the afirmative—showing that a rea- 
search had in fact made by 
means other than the employment service 
Where the claimant had in fact registered, 
the Board’s attorney, in order to play it 
“conclusive evi 


cases in the 


respondent 


respondent 
search 


sonable been 


safe, sought to bolster the 
dence” indicated by registration, with evi 
dence of other efforts to secure employment 

-also in direct examination. There is not, 
apparently, any which a Board 
attorney rested solely upon the proved fact 
there available 
made an 


Case m 


Was 


of registration where 
evidence that the claimant 
independent search for work. 

At the same time that the Board attorneys 
were in practice assuming a burden which 
rested for the most part on the respondent, 
the respondent's attorneys shifted their bur 
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by introducing evidence 
which, it would seem, could have been 
rejected by the trial examiners and the 
Board, but which was admitted by both. 
Thus, respondents, when unable to prove 
that a claimant rejected an offer of or gave 
up desirable new employment, turned to 
evidence of “general labor market condi- 
tions” and “job opportunities” as tests of 
the reasonableness of the claimant’s search 
for work—reygardless of the claimant's regis- 
tration or nonregistration. 


den still furthes 


At the typical hearing, evidence of the 
first type (“general labor market condi 
tions”) was adduced through employment 
service officials and private industry offi 


cials, such as personnel and industrial rela- * 


tions directors. Characteristically the testi- 
mony ran along lines to the effect that the 
labor market was “tight” during the back 
pay period or portions thereof, that the 
employment service had difficulty in filling 
job orders, that employers had difficulty in 
staffing their establishments, etc. As often 


as not, such testimony failed to distinguish 
between different types of labor supply and 
demand, was quite broad as to the time 
periods and was based mainly on personal 


experience. The obvious intent of such 
testimony was to picture the labor market 
in such a light as to lead inevitably to the 
conclusion that “anyone who wanted a job 
could get one.” Though such testimony was 
admitted at back pay hearings, there does 
not seem to be any case (prior to American 
Bottling, discussed below) in which the 
Board accorded it any real probative value.” 


The second type of testimony was the 
“job opportunities” type. Here, employment 
service officials and employer representa- 
tives testified that particular 
tunities were available or that 
hiring for certain jobs during the back pay 
period, This testimony was more specific 
than that concerning general labor market 
conditions. Depending upon the particular 
case, the witness would relate that during 
a certain period (sometimes broadly stated) 
there were 50 unskilled laborers hired by 
his plant or that they needed 25 semiskilled 


job oppor- 
there was 


” There is, however, one case in which the 
Board adopted and accorded considerable 
weight to a trial examiner's finding that a 
particular area was a labor surplus area. (Pugh 
and Barr, Inc., 110 NLRB 1353 (1954).) 

" The fallibility of this type of testimony in 
terms of how the worker normally searches for 
work, his imperfect knowledge of the labor 
market and the assumption that a “job oppor- 
tunity’’ equals a “‘job in hand,” is apparent 
from various studies. See, for example, Charles 
A. Myers and George P. Shultz, The Dynamics 
of a Labor Market (New. York, Prentice-Hall, 


women, Sometimes other odds and ends of 
information were thrown in, for example, 
wage rates, experience requirements, etc. 
This testimony, coupled with a claimant's 
admission that he did not apply at this par- 
ticular plant or plants, was used by re- 
spondent as -evidence that a “reasonable 
search” was not made by the claimant. 
Thus, went the argument, although the claim- 
ant registered with the employment service 
and/or sought work at various plants, how 
can it be said that he made a “reasonable” 
search in view of this testimony as to “job 
opportunities” which he did not canvass— 
opportunities which employment service and 
private persomnel officials testified existed?” 
In the few cases in which such testimony 
has been adduced, it has been accorded 
probative value by the Board, but its weight 
has been found insufficient (prior to Ameri- 
can Bottling, discussed below) in these cases 
to overturn the adequacy of the search made 
by the claimant via the employment service 
and/or other means. The Board, however, 
has not been explicit in its findings as to 
this type of testimony. It is not always 
possible to tell from the itself 
whether the finding of insufficient weight 
of this testimony is based on there not being 
enough job opportunities shown or on the 
job opportunities being too remote from 
the claimant's work experience to be “desir 
able” in terms of wages, hours, working 
conditions, ete. 


All this amounted to no little confusion 
as to the burden of proof on willful idleness 
and as to the factors to be considered and 
the type of evidence which should or could 
be presented. This difficulty is graphically 
portrayed by the hearing record in the 
Deena Artware”™ case. In this case the 
soard attorney put a claimant on the stand 
for direct examination and she testified that 
she tried to apply for work at the Ken- 
tucky Employment Service but was refused 
because “They told me no one would hire 
me when I was out on strike.” The Board’s 
attorney then started to examine her on her 
efforts to find work, but the trial examiner 
stopped him, saying that this was only 


decision 


Inc., 1951), pp. 72-73; Lloyd G. Reynolds, The 
Structure of Labor Markets (New York, Harper 
& Brothers, 1951), pp. 84-86; Charles A. Myers 
and W. Rupert MacLaurin, The Movement of 
Factory Workers (New York, John Wiley & 
Sons, Inc., 1943), p. 4; George P. Schultz, Re- 
cent Research on Labor Mobility (Massachu- 
setts Institute of Technology, Publications in 
Social Science, Series 2, No. 34, December, 
1951), p. 5. 

"% Deena Artware, Inc., 112 NLRB 371, trial 
examiner's hearing, Feb. 15, 1954. 
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relevant if the respondent intended to claim 
a failure to make a reasonable search. 
The trial examiner further stated that he 
“presumed that an employee does make a 
reasonable effort” and wanted to know if 
respondent contended otherwise as to any 
claimant. Respondent, however, refused to 
be pinned down, said he wanted to heat 
the direct testimony first and might want to 
raise the question where that testimony 
showed very low interim earnings. And so 
the hearing proceeded with the Board at- 
torney putting each claimant on the stand 
and eliciting information on the search for 
work, not knowing whether or not re- 
spondent intended to make an issue of the 
search for work because respondent re- 
fused to take any position on this subject 
prior to the conclusion of the direct testimony 


However, while the trial examiner in 
Deena Artware “presumed that an employee 
does make a reasonable effort, unless there 
is evidence [from the respondent] to the 
contrary,” this view was not shared by 
the trial examiner in the lenetian Blind 
Il’orkers™ case. In the latter case, when 
the claimant had not registered with the 
employment service and the record was 
silent as to her search for work for two 
months, the trial examiner found that she 
had made no reasonable effort to find work 
during these two months, thus implicitly 
putting the positive burden of showing a 
reasonable effort on the claimant. (The 
Board adopted the trial examiner’s report 
without comment.) 

In 1955, by amending its rules and regu 
lations, the Board formally took upon itself 
the burden of proof as to “the specific 
figures and basis of computation as to gross 
back pay and interim earnings and expenses 
for each quarter, the net back pay due 
each employee, and any other pertinent 
information.” This is done via a “Back 
Pay Specification” in which the Board 
attorney sets forth all the aspects of the 
back pay computation and undertakes to 
prove the amount owed by the respondent to 
the claimant. This “specification” is served 
upon the respondent prior to the back pay 
hearing, and the respondent is required to 
file an answer thereto in the same manner 
as obtains in any other formal pleading 
before the Board. The catchall phrase 
“any other pertinent information” in the 
regulations is nowhere defined or limited 


“ Venetian Blind Workers’ Union, 110 NLRB 
780 (1954). 


Willful Idleness 


Questions Before Board 


It was against this background of the 
development of the willful idleness doctrine 
that the Board considered Southern Silk ;" 
and fram this background several questions 
and alternatives emerged 


(1) Since the Board in its 1955 amend- 
ments to the rules and regulations clearly 
took upon itself the burden of proof as 
to all matters except the search for work, 
as to which doubt remained, should the 
Board clarify the latter point by assuming 
this burden as well? This, of course, could 
have been done by simply amending the 
regulations. This change would have con- 
formed the rules and regulations to actual 
practice, in which the Board attorney put 
each claimant on the stand and on direct 
examination questioned the claimant as to 
his search for interim employment. The 
argument tor this change was not only that 
it would conform to actual practice, but 
that this was the only way to facilitate the 
trial of back pay cases, which was also the 
reason for the development of the practice 
by the Board attorneys. The argument 
against the change was only that it did not 
follow the usual procedure in wage suits 
In private proceedings. Acceptance of the 
latter argument would mean not only leay 
ing the rules and regulations unchanged 
but, logically, “backward” revision of the 
rules and regulations to conform Board 
procedure to that followed in private wage 


suits 


(2) Should the Board conform to actual 
practice by relieving the formal (but not 
adhered to in practice) restrictions on the 
respondent as to the type of evidence ad 
ducible by the respondent on the questions 
of willful idleness? Technically the re- 
spondent was formally confined (where 
registration was shown) to adducing evi 
dence that the claimant rejected an offer of 
desirable new employment or unjustifiably 
quit such employment Actually the re 
spondents also adduced evidence of “job 
opportunities” and “general labor market 
conditions.” The argument for this change 
was not only conformance to actual prac 
tice, but that the burden placed upon 
respondent by the formal evidentiary re 
striction was too great—that while the 
respondent can readily ascertain reasons for 
quitting interim employment either via the 
claimant on the stand or via the interim 
employer, the proof of rejection of “offers” 


' Southern Silk was tried before the adoption 
of the new regulations, but was decided by the 
Board subsequent to their adoption 
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of employment is exceedingly difficult to 
secure. The argument against the change 
was that the rejection of an offer or the 
quitting of a job was the only acid test of 
willingness to work and that some states 
which at one time imposed other require- 
ments in connection with unemployment in- 
surance benefits (such as applications for 
employment other than registration with 
the employment service), have since re- 
turned to the original test. Implicit in the 
argument against the change was, of course, 
a reversion to and strict adherence to the 
formal restrictions. 


(3) Should the Board reverse the trend 
toward placing greater burdens upon the 
claimants and lightening the respondents’ 
burdens, as in (1) and (2), and revert to 
the Phelps Dodge doctrine? In view of the 
wartime context of the Ohio Public Service 
decision and the reduced effectiveness of 
the employment service in peacetime, it 
might be desirable to return to Phelps Dodge 
and confine willful idleness to the refusal 
of or quitting of desirable new employment. 
From the point of view of administrative 
simplicity, Phelps Dodge is, of course, ideal. 


(4) Should the Harvest Oueen doctrine 
be, in any event, modified in respect to the 
weight accorded employment service regis- 
tration as evidence of a reasonable search? 
If it is considered desirable to modify /ar- 
vest Queen, shall employment service regis- 
tration be reduced in weight to be only 
equal to an independent search? Or should 
registration have some greater weight though 
not as much as accorded by Harvest Queen’ 


Monetary Valuation 
of Willful Idleness 


Before examining the Southern Stlk deci- 
sion itself, we turn now to another aspect 
of the willful idleness doctrine, namely, its 
effect on back pay in terms of cold cash. 


In the Phelps Dodge and Boswell cases, 
the courts indicated that the measurement of 
willful idleness was the “unjustifiable re- 
fusal to take desirable new employment,” 
and in the Ohio Public Service and Harvest 
Oueen decisions the Board added to this the 
giving up of desirable new employment. 
The courts never explicated the mathe- 
matical application of its measurement, but 
it seems clear from the court’s decisions 
that what they had in mind was that the 
Board should decide what job the claimant 
had unjustifiably refused to take, should 
calculate what the claimant’s earnings would 
have been had he taken that job and should 
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deduct this sum from gross back pay. In 
principle, the same method is applicable to 
the quitting of desirable new employment— 
deduct from gross back pay the earnings 
the claimant would have made had he not 
quit. 


The Board, however, early rejected this 
type of calculation. 


In Ohio Public Service it said: 


“It may be said that the loss thus in- 
curred by Thomas is the amount he would 
have earned if he had made a reasonable 
attempt to obtain and had obtained other 
employment, and that the respondent should 
reimburse Thomas for his back pay less 
any such amount. But Thomas, himself, 
is at least in part responsible for his present 
situation, and we therefore see no reason 
for engaging in any such speculative com- 
putation of likely earnings.” 


In the Laister-Kauffman case the Board 


stated: 


“In view of the fact that Noeth made 
no reasonable efforts to obtain employment, 
we cannot speculate as to what she would 
have earned had she done so. We will 
therefore assume that her other employment 
would have been equally remunerative and 
that her earnings there would have can- 
celed her possible earnings in the respond- 
ent’s plant for the same period.” 


The problem of “speculating” on what 
job and what earnings the claimant would 
have secured had a reasonable effort been 
made leads into the entire question of meas- 
uring the monetary value of willful idleness. 


If the evidentiary restrictions of Ohio 
Public Service and Harvest Queen were to be 
abandoned formally, as they were in prac- 
tice, and if there was not to be a return to 
the strict Phelps Dodge and Boswell doctrines 
upon which the two Board decisions were 
originally based, how then should willful 
idleness be measured? As to evidence of 
general labor market conditions, the Board 
has never explicitly ruled such evidence 
inadmissible as too remote, etc., but in view 
of the scant regard accorded such material 
(prior to American Bottling, discussed be- 
low), it might appropriately have made sucli 
a ruling. 

In this context, it may be that if the 
Board decided that willful idleness should 
only be measured by job opportunity, plus 
whatever weight is given to employmerit 
service registration, the Board could well 
require a high degree of specificity in the 
evidence of job opportunity. The Board 
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could avoid being asked to decide this ques- 
tion without complete record information as 
to number of jobs, exact dates and periods 
of vacancies, wage rates, hours and shifts, 
experience and personal qualification re- 
quirements, etc., so that a proper deter- 
mination could be made as to whether or 
not the opportunity represented desirable 
new employment; plus information on the 
number of applicants for such jobs. 


This latter point is important because a 
job opportunity is not the exact equivalent 
of a job offer. In other words, the mere 
fact that a job vacancy exists is no assur- 
ance that the claimant, even had he applied, 
would be hired. This is true because even 
assuming the claimant qualified for the job 
in every way, there is no assurance that 
some other applicant would not be better 
qualified. Thus, in referring applicants to 
jobs, the employment service sends out its 
best qualified registrants and certainly, in 
no case, does it ordinarily send out a regis- 
trant who does not meet the minimum quali- 
fications set by the employer in his job 
order. Even during World War II labor 
shortages, substantial proportions of appli- 
cants referred to jobs by the employment 
service were rejected by the employers.” 
And in the back pay hearing on Pugh and 
Barr,” one private industry employment offi- 
testified that he considered the labor 
market “tight” when he had only five 
applicants for each job, whereas a good 
ratio would bring him ten applicant» for 
each job. In terms of opportunities for the 
claimant, therefore, his actual 
employment are one in five or one in ten, 


cial 


chances of 


as the case may be. 

Having thus béen presented with evi- 
dence of specific job opportunities which, 
after considering all factors, the Board 
decides constitutes desirable new employ- 
ment, the question remains as to the utiliza 
tion of this evidence in the mathematical 
computation of back pay. The courts in 
the two basic decisions clearly expected the 
Joard to decide upon which new job the 
claimant could have secured and what he 
would have earned there, and to deduct this 
back pay. The Board, how- 
that to designate the 


from 
ever, 


decided new 

S. War Manpower Commission, ‘‘Why 
Unemployed in Shortage Areas?'’ Manpower 
Review, June, 1945, p. 8. 

“ Pugh and Barr, Inc., cited 
trial examiner's hearing, March 16, 

™ Prior to the decision in F. W. 
Company, 90 NLRB 289 (1950), the Board 
computed back pay in a single unit of time 
from the beginning of the back pay period to 
its end. This meant that a claimant who at 
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at footnote 10, 
1954 
Woolworth 


job which the claimant could have secured 
would be to indulge in speculation and, 
further, explicitly assumed in the Laister 
Kauffman case that such employment would, 
in any event, yield earnings equal to that 
from which the claimant had been illegally 
discharged. (This means that a period of 
willful idleness becomes simply a blank in 
the back pay period.) This assumption of 
equivalence of earnings had a good measure 
of truth during World War II and was, in 
fact, one of the reasons for the adoption 
of the Woolworth formula.” Its application 
to peacetime, however, is more than dubious. 
Were the latter situation not true, even 
claimants who secure interim employment 
would rarely secure any back pay—which is 
certainly not the case in fact. The refusal 
to “speculate” thus has the paradoxical 
effect of attributing (by the Laister-Kauff 
man assumption) to willfully idle claimants 
greater hypothetical interim earnings than 
are actually usually earned by the claimant 
and secures interim 


who diligently seeks 


employment. 

the Laister-Kauffman 
the Board to decide, 
specific job oppor 


The alternative for 
assumption was for 
from the evidence of 
tunities presented, which job the claimant 
would have secured had he applied. And 
having decided this matter, the Board must 
still decide how long this job would have 
lasted. In seasonal in 
dustries which down 
the end of the the 
must show the layoff pattern which obtains 
In non 


extreme 
completely at 


obviously 
shut 
season, record evidence 
once the peak of the season occurs 
seasonal or mildly seasonal industries which 
have, nevertheless, employment fluctuations, 
the record evidence should explicate the lay 
off pattern. If the employment is governed 
by a union contract, then the provisions of 
this contract should be followed to deter 
mine when the claimant would have been 
subject to a layoff. But since length of serv 
ice is given consideration in planning work 
force reductions even in unorganized firms, 


some inquiry on the record should be made 
of the practice of the establishment where 
the claimant would have secured employment 


last 
with 


this 


course, that 
the 


It is 
alternative 


apparent, of 
would present 


secured an interim job paying more 
and who was not reinstated 
to his job, would get less and less back pay as 
time went on. To avoid this inequity and to 
spur reinstatement, the Board in the Woolworth 
ease adopted a quarterly back pay system 
whereby an excess of interim over gross wipes 
out back pay for that particular quarter only 
and has no effect on other calendar quarters 


any time 
than his old job 
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difficult decisional choices in each 
In the Phelps Dodge case the Board 
did argue that in order to avoid “details 
too burdensome for effective administra- 
tion” it must eschew “the domain of con- 
troversy as to wages that might have been 
earned.” jut the Board’s defense was 
specifically overruled by the Supreme Court. 
Subsequently, through the Latster-Kauffman 
assumption, set forth above, the Board was 
able to eschew the computational and deci- 
sional complexities of Phelps Dodge. Yet it 
is clear that this assumption most often has 
an inequitable effect on the claimant's back 
pay. 


many 
case. 


Southern Silk and After 


In August, 1956, after a long period of 
consideration, the Board issued its decision 
involving two back pay claimants who had 
been illegally discharged by Southern Silk 
Mills, Inc., of Spring City, Tennessee. The 
case originally involved 40 claimants, but 
the back pay for 38 of them had been 
settled by informal negotiations between the 
respondent and the regional office of the 
Board, The two remaining claimants were 


both women and neither had secured interim 
employment during a period of over three 
years in one case and over two and one-half 
years in the other. There was no contention 


that either had rejected desirable new em- 
ployment or had quit any desirable interim 
job, Both claimants had registered with the 
state employment service and had simultane- 
ously conducted independent searches for 
work. As the Board stated, “The only 
issue raised in this proceeding is whether, 
as alleged by the Respondent, the dischargees 
failed to make reasonable efforts to secure 
other employment during their respective 
back-pay periods.” 

It was on this issue that the Board split. 
Chairman Leedom together with Members 
Bean, Murdock and Peterson agreed that 
the employment service registration and the 
independent search by these claimants con- 
stituted a reasonable effort to find work 
throughout the back pay period and awarded 
full back pay. Member Rodgers argued 
that a reasonable search was not made 
during the nonregistration periods and would 
thus have awarded no back pay for these 
periods, But this is not all. The four mem- 
bers who made up the majority on the 
reasonable search divided on the question of 
modifying the /H/arvest Queen rule. Here 
Member Rodgers joined with Chairman 
Leedom and Member Bean in holding that 
“in view of the fact that government em- 
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ployment services are but one of several 
means which are normally used by unem- 
ployed persons in seeking new employment 
and their effectiveness in placing registrants 
varies widely with the type and supply of 
labor being sought, we shall no longer give 
conclusive weight to registration with such 
agencies in determining the issue of rea- 
sonable search, but shall treat such regis- 
tration as a factor to be given greater or 
less weight depending upon all the circum- 
stances in each case. In our opinion, the 
rule which we here adopt will implement 
the sound policy of minimizing the back- 
pay obligation without sacrifice of the 
remedial objective sought to be achieved 
through the Board’s back-pay orders.” 


To this holding and change in the rule, 
Members Murdock and Peterson dissented 
vigorously. This dissent advocated adher- 
ence to the Harvest Queen rule, declared 
that the new standard would work to ‘the 
detriment of the victims of unfair labor 
practices and to the benefit of the wrong- 
doer, and would substitute a vague and 
indefinable standard for an easily understood 
and easily enforced rule. The dissenters 
complained that while the majority required 
the claimants to do more than register with 
the public employment office, the majority 
failed to say how much more need be done. 
How many times need an independent search 
be made? Over what area need the search 
extend, etc.? Logically, said Members Mur- 
dock and Peterson, the Board under the 
new rule should sit in judgment on each job 
vacancy to decide if the claimant, had he 
applied, would have been hired in the com- 
petition with other job applicants. The dis- 
putes which would under the 
concepts of the new rule, said the dissenters, 
would lead to extensive litigation, all in the 
name of minimizing back pay, an objective 
of the majority which the minority declined 


arise loose 


to embrace. 


Before leaving the Southern Silk case, 
it is well to note that the majority in 
modifying Harvest Queen did say: “As be- 
fore, the burden will remain on the Em- 
ployer to show that there has been a 
failure to make reasonable search for other 
employment.” 


What ramifications and complications will 
issue from Southern Silk it is too early to 
say with any certainty. By looking at the 
two latest decisions in the field, however, 
it is evident that the Board has not yet 
delineated clearly the path to be followed 
in the future on the problems of the new 
standard per se or of the burden of proof 
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on willful idleness. In the East Texas” 
case, for the claimants who registered with 
the employment service and also conducted 
an independent search, the Board found a 
“reasonable search” or that a “reasonable 
and diligent effort” had been made to secure 
employment. However, for one claimant 
who did not find work in the first six 
months of 1954, whose testimony on his 
independent search was hazy, and whose 
state employment service registration lapsed 
when his unemployment benefits were 
exhausted in March, 1954, the Board sup- 
ported the finding of the trial exammer 
“that there was not a sufficient showing 
of due diligence in search for employment.” 


Turning now to our final case, American 
Bottling Company,” where the claimants had 
searched for work through the employ- 
ment serv'ce, the unions and with individual 
employers, the Board found “reasonable 
diligence” or “sufficient affirmative efforts.” 
One claimant's efforts, however, were 
deemed insufficient by the majority of the 
Board. He was Pedro Alvarez. Alvarez was 
discharged September 22, 1950, and _ rein- 
stated on January 29, 195l—so the period 
in question was four months. During this 
four unemployment, Alvarez 
Employment 


months of 
registered with the 
Commission and received eight weekly un 
employment compensation checks. He also 
looked for work at the union hall an un 
specified number of times over a two-week 
period and applied at the public employ 
ment offices two or three times a week for 


Texas 


about two weeks 


The majority declared that it would take 
into account “all the circumstances” in 
determining the issue of “reasonable search” 
and proceeded to consider the employment 
registration and hall appli 
conjunction trial ex 
finding of numerous 


service union 


cations with the 
aminer’s undisputed 
and recurring openings for unskilled labor 
in the area, in addition to constant short- 
ages in prominent industries. Against this 
condition of the labor market, the majority 
placed the failure of Alvarez to apply to 
any employer and reached the following 
conclusion 


“It is our view that a condition precedent 
to back pay is due diligence ' 
to find other work. This being so, 
with such diligence lacking, the circum- 
stance of a scarcity of work and the pos 
sibility that none would have been found 
even with the use of diligence is irrelevant 


‘Rast Tervas Steel Castings Company, Inc., 
CCH Labor Law Reports (4th Ed.), Vol. 5, 
* 54.158, 116 NLRB 1336 (1956) 


Willful Idleness 


This we deem a _ reasonable rule. 
Under all the circumstances, Alvarez 
did not make a reasonably diligent search 


Hence he is not entitled to any back pay.” 


Member Murdock, dissenting again, would 
have found that the union hiring hall appli- 
cations, in addition to the employment 
service efforts of Alvarez, justified a back 
pay award even under the Southern Silk 
rule. Member Murdock said the majority 
seriously misinterpreted the factual situation 
of the labor market in citing only one side 
of the trial examiner's findings. Thus, the 
high demand for labor did not lead the 
examiner to conclude that who 
wanted a job could have one; quite the 
opposite, for some other claimants had 
failed to be hired even at a plant the em 
ployment manager of which testified to a 
chronic shortage of unskilled labor, and 
the public employment office representative 
testified that applications on file exceeded 
the demand, for the had a large 
reservoir of unskilled labor. Member Mur- 
dock believed that the majority, by 
turning to the word “diligence” 
of “reasonable,” was, perhaps unwittingly, 
imposing a well-nigh intolerable burden on 


anyone 


area 


also 
instead 


the claimants 


Present Status and Problems 


Where do we stand on the duty of 
the claimant, on the proof in 
connection with this duty and on the type 
of evidence ace eptable on the whole question 


now 
burden of 


of willful idleness 


The Board has not developed a unitorm 


terminology in this area. This lack makes 
it difficult for all parties to a case to know 
what is expected of then The 


prec isely 
search which the claimant is under the 
referred to 


duty 


to make has sometimes been 


as “reasonable” and sometimes as “diligent.” 


seemed that the 


Up to a certain poimt it 

emphasis was on “reasonable.” The con 
current use of the term “diligent” really 
meant “diligent under all the circum- 
tances,” thus giving it an equivalence to 
“reasonable.” There was clearly no intent 
before American Bottlng to use the term 
“diligent” in its dictionary sense. Certain 


American particularly 


language in Bottling, 
that referring to “due diligence” as a 
tion precedent” to an award of bach 
and the requirement of a search, despite the 
trend 


“condi 
pay, 


jobs, may 


absence ol presage a 
toward the dictionary meaning of * 


‘diligent.’ 


" Cited at footnote 2 


Such a test would, of course, be very 


stringent. It is doubtful, however, that ‘ 
the Board really intends to go this far, | feel the Government has a definite 


even though the administrative ease of ap- responsibility to enact legislation 
plication of such a concept would make its which will protect all dues-paying 
adoption tempting, Certainly in the present members in all Unions—completely 
stage of varied use of language there is and effectively—so that the money 
room for the Board, before concepts harden, the workers pay in shall be available 
to turn to the more flexible concept of the in full exclusively for the purposes 
reasonable search. for which it was collected from the 
Adoption of the latter concept will ad- workers.—Senator Karl E. Mundt. 
mittedly pose difficulties for the Board, 
but there is no showing that this area is 
more difficult to handle than others with 
which the Board deals. The Board has not’ the claimant. What should be sought here 
yet explicated its definition of “reasonable are specifics, for example, the demand for 
search.” In the few decided cases it found and supply of women, aged 25-35, for semi- 
employment service registration plus an _— skilled, light assembly work. (2) The other 
independent search to be “reasonable,” but is definition of “reasonable” in terms ot 
no attempt was made to relate these efforts the manner in which any unemployed per- 
to labor market conditions per se including son seeks work. Here too, specifics should 
the role of the employment service in that be sought rather than generalities utilized. 


particular labor market, The decisions seem The 


first approach has already been 
to rest not on an analysis of these factors 7 


employ utilized by the Board in at least one case 
ather, on a tote » of employ- 
prior to Southern Silk. In Pugh and Barr”™ 
kin visits the Board had before it an unskilled laborer 
madependen job-see Na 1s 
; : over 45 years old, and the formal record 
sufficient to impress the Board with the Ags . 
it tl “er ffort “ae in the case detailed the reluctance of em- 
sincerity 1@ Cla ants “Te, 

yjloyers in the area to hire an _ unskilled 
° abore 5 ) “ aC ) 

ness which Member Murdock fears from lal d ‘ts 
the modification of Harvest Oueen, It was id ‘ 
decide la demane or a 
only in the case where the majority of the ‘ = 

with these characteristics was smal] enough 

soard found against the claimant on his 
job search that reference was made to to adequately explain the failure of the 
a high demand for unskilled labor during claimant to find work over extended periods. 
In the American Bottling case the disputed 


the back pay period. Thus, so far the 
“reasonable search” has been defined only Claimant was an unskilled laborer over 50, 
in the negative sense in connection with but the Board made no reference to the 
labor market conditions.” 
the question of interpreting the labor mar previous case, although the record con- 
ket was important, for in Member Mur- _ tained evidence on this score. 
dock's eyes, the majority, = finding a high The second approach was a factor in the 
demand sof unskilled labor, failed to take decision of the majority in Southern Silk 
into account the simultaneous existence Of 4, modify Harvest Queen. The majority 
a large ee, of unskilled labor seeking referred to “the fact that Government em- 
but unable to find work.) ployment services are but one of several 
If the Board decides to pursue the “rea~ means which are normally used by unem- 
sonable search” concept as a positive ap- ployed persons in seeking new employment 
proach to the problem of willful idleness, — . ”" (Italics supplied.) This general 
there remains the problem of defining the statement has not yet been filled in’ by 
concept. On this score there are at least consideration of all the factors which condi- 
two approaches: (1) The one is definition tion the search for work. What is “normal” 
of “reasonable” in terms of the state of (and therefore “reasonable”) for one type 
the labor market, that is, the demand for of unemployed person is not “normal” for 
and supply of labor having the particular another type. Factors of age, skill, degree 
qualities and characteristics possessed by of labor market attachment, etc., all have 


” (But even here age factor to which it had averted in the 


~ Of course, there is variance here, too, for gence’’ is an absolute which has no relation to 
in this situation the Board made numerous the labor market. 
references to ‘‘diligence’’—-but clearly ‘‘dili- 2 Pugh and Barr, Inc., cited at footnote 10. 
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to be considered. For example, there is 
the problem of the secondary-labor-market 
participant. The woman whose husband 
can support her and who does not really 
“need” a job looks for work differently 
than the sole breadwinner with a family 
to support.” Here we have a continuum 
of labor market attachment, which ranges 
from the person who enters the labor mar- 
ket upon leaving school and never leaves 
it voluntarily (opportunities petering out 
because of age or disability forcing him 
onto the sidelines) to the woman who works 
before marriage, withdraws to raise children, 
re-enters the market when they are grown 
or her husband loses a job, etc. Here we 
also have the wide variety of search, each 
its own way: from the 
whose union 


“reasonable” in 


skilled craftsman controls all 


the jobs in the area and who, throughout 


his life, never looks for work except in 
the union hall—to the unskilled laborer 
who when unemployed, frequents a certain 
street pool hall because that is 
where tradition in the town dictates that 
the employer will find such labor available 


corner or 


This discussion of two possible approaches 
to a definition of “reasonable search” does 
not, of course, preclude the use of some 
some entirely 
could, tor 


combination of these or of 
different concepts. The Board 
example, continue the “nonmechanical” ap 
proach (discussed above) for the vast ma 
these possibly 


jority of saving 


“theoretical” approaches only for the most 


Cases, 


troublesome situations 


When we 
in connection 
the Board thus far 
what the same problems as we have noted 
above in with the concepts of 
“reasonable” and “diligent.” It should be 
said at the outset, that if American Bottling 
“due diligence” is 


burden of 
search for 


come to the proot 


with the work, 


some 


decisions pose 


connection 


literally and 


precedent” to 


is taken 
a “condition an award ot 
back pay, then there is no problem. The 
claimant must show an unremitting search 
for work in the first instance or he will 
get no back pay—and this must be done 
by the testimony elicited by the Board's 
attorney upon direct examination But it 
the search need only be “reasonable” and 
if, as the Board said in Southern Silk, 
“the burden will remain on the Employer 


* See, for example, Richard C. Wilcock and 
Irvin Sobel, ‘Secondary Labor Force Mobility 
in Four Midwestern Shoetowns,"’ Industrial and 
Labor Relations Review, July, 1955 

“ This is, of course, a very comforting argu- 
ment for respondents. Its acceptance by the 
Board would end the whole controversy over 
willful idleness, for usually unemployment 


Wi'lfu! Idleness 


to show that there has been a failure to 
make reasonable search for other employ- 
arise a trial problem 
In the past, the 
content in the 
search for 


there does 
Board's attorney. 

Board's been 
main to show the claimant's 
work and has not attempted to prove that 
was “reasonable” in 


ment,” 
for the 
attorney has 


the particular search 
the positive sense of showing the condition 
of the market or showing that the 
claimant's search was such as would be 
made by any other normal unemployed 
person of similar skill, age, etc. It was left 
to the respondent to attack 
which the respondent did by showing that 
the labor market was “tight” or by show 
ing that there were job vacancies which 
the claimant did not canvass. Actually the 
respondent's arguments ran along the line 
that claimant did not get a 
job under claimant's 
search could not be 
able” and the claimant was ipso facto will 
fully idle The thus argued 
that the validity of the 
determined by the results.” 


At the present 
torney dilemma. If on 
amination of the claimant, he simply brings 
out the claimant's and 
even if the respondent does not attack the 
search, the Board may still hold the search 
not to have Yet the 
Board has never said clearly that the claimant 


labor 


the search, 


because the 
these conditions, the 
considered “reason 
respondent 


means was to be 


Board's at 
direct ex 


juncture the 
faces a 


search for work, 


been “reasonable.” 
“reasonable” 

that the respondent must prove it 
was not “reasonable.” And if the Board’s 
attorney undertake to that the 


search was “reasonable” in the positive sense 
vast 


must the search was 


only 


prove 


does prove 


described above, then he enters into a 
field of norms of unemployed worker be 
havior conditioned by age, sex, skill, marital 
which in them 
trial 
other 


patterns, et 
problems of 


status, mobility 
formidable 
The respondent, on the 


selves pose 
and proof 

hand, though supposedly required to prove 
search,” 


a failure to make a reasonable 


does not prove that the 
some positive obligation in the search, but 
into the ex-post-facto 


claimant violated 


converts his burden 
argument noted above 
much further away 


bevan With the Board's 
(Continued on page 730) 


And so we end not 


from where we 


The Board has not 
though it appears 
Bottling case 
theory 


would per se bar back pay 
taken this view in theory 
to come close in the American 
and one court appears to accept the 
see NLRB v. Pugh and Barr, Inc., 21 LAnor 
CASES © 66,751, 194 F. (2d) 217 (CA-4, 1952). and 
30 LABOR CASES © 69.883, 231 F. (2d) 558 (CA4 
1956) 
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The Effect of Collective Bargaining 


By BERNARD SAMOFF and HAROLD X. SUMMERS 


|° ROM the perspective of two decades of 
National Labor Relations Board decisions 
involving certaim types of collective bargain 
ing clauses, our inquiry in this paper is to 
see whether there is a discernible trend to- 
ward less-frequent NILRB intervention once 
Principal 
consideration is effect of 
grievance and arbitration provisions because 
of the central role which such clauses now 
play and because the disposition of cases 


collective bargaining is established 
given to the 


where arbitration is involved epitomizes the 
NLRB’s role in functioning bargaining re 
lationships. Finally, some attention will be 
paid to suggested future developments in 
this area.’ 

In its early period, varying circumstances 
and compelling affected NLRB 
handling of such cases. The Board 
administrative and operational public agency 
required to treat each case under its own 
facts and at the particular time it arises. 
Shortly after the Supreme Court sustained 
the constitutionality of the National Labor 
Relations Act, the Board was required to 
divert funds and energies to 
coping with the problems raised by the 
AFL-CIO split. But most important, per- 
haps, was the fact that the early years 
were characterized by a tremendous volume 
of unfair labor practices. ‘These were the 
basic and fundamental kinds of cases which 
allowed the NLRB to erect its decisional 
framework. In this period the Board was 
principally occupied with resolving represen- 
tation questions and freeing employees from 
employer restraints; situations where bar- 


events 
is all 


some ot its 


gaining had a firm footing seldom came to 
the Board's attention. 

During the evolution of the 
collective bargaining, employers and unions 
increasingly accepted grievance arbitration 
as a desirable method of resolving contract- 
tual differences. (Now about 90 per cent 


pre of 


‘Although this analysis is a distillation of 
our own thinking and our understanding of 
numerous writers on the subject, we are espe- 
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of approximately 100,000 labor agreements 
provide for some voluntary method of set- 
tling disputes.) Arbitration has become the 
acceptable substitute for economic trials ot 
strength; it is the quid pro quo for the no 
strike clause. ‘The parties create a kind of 
judicial machinery where none existed be 
tore. Voluntary collective bargaining per 
mits the establishment of an infinite variety 
of mechanisms suitable to the particula: 
needs of the employer-union relationship 
While result 
obtained when the 
to resolve contractual disputes which may 
also constitute violations of the LMRA, it 
is important to the values of collective bar- 


uniformity of not be 


Joard allows bargaining 


may 


gaining and a public agency whether the 
Board exercises its discretion to refrain 
from intervening or ignores the contractual 
provisions. 

Certain issues liave fructified at this time 
which warrant a re-examination and _ re- 
evaluation of the NLRB’s treatment of com 
plaints when bargaining clauses are interposed 
as defenses, The NLRB is called upon 
to accommodate five paramount objectives 
of our national labor policy. These are 
(1) protecting the right to organize and 
bargain collectively, including the determina 
tion of majority representation; (2) protect 
ing the right to refrain from engaging in 
collective bargaining; (3) holding unions 
and employers to their full legal responsi 
bilities; (4) protecting individuals and_ the 
public from the power of “coercive institu 
tions”; and (5) encouraging the processes 
and procedures of voluntary collective bar 
gaining. 

Within the past the NLRB 
appears to be giving increasing weight to 
arbitration and other bargaining provisions 
Such a shift has important portents for the 
development of our national labor policy 
Other factors, too, have a significant bearing 


few years 


“clally influenced by the teaching and writing 


of Professor George W. Taylor. 
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Provisions on NLRB Action 


When established, the NLRB was called upon to deal with five paramount 
objectives of our national labor policy. It proceeded on a step-by-step 


basis. Now, at this time, it appears to the authors that the NLRB will 
be increasingly concerned with the grievance and arbitration processes 
created by collective bargaining agreements. Mr. Samoff is chief field 
examiner, NLRB Fourth Region; his coauthor is an attorney in Washing- 
ton, D. C., assigned to the NLRB associate general counsel. The views 
expressed in the article are those of the authors and must not be taken 


as the official pronouncement of either the NLRB or its general counsel. 


(1) The AFL-CIO merger, with lessen 
ing rival union conflicts, should focus attention 
on improving the techniques of bargaining 

(2) The past few years have been marked 
by an absence of incisive labor-management 


conflicts. Labor issues no longer appear 
to be a major divisive feature on the na 
tional scene. ‘This relative calm, where 


unions have apparently reached a plateau 
in organization and many employers have 
accepted collective bargaining, seems to be 
the irenic pause particularly appropriate for 
reassessing arbitration. 

(3) Basic industrial relations  issues- 
such as exclusive recognition, union se 
curity, wage and collateral economic issues 

-have been pretty much resolved. Con 
sequently, attention shifts to making 
collective bargaining a more adequate instru 
ment for effectuating our national labor 
policy. 

(4) The tendency toward less frequent 
iederal intervention in labor-management 
relations suggests the need for carefully 
thinking out the role of government in 
industrial relations. Some even suggest that 
the central role which the federal govern- 
ment played in the formative period of labor 
organizations is over and labor-management 
matters should not be left to the parties 
themselves 

(5) A new dimension intrudes in the field 
of collective bargaining provisions, particu 


2 Dunau, “‘Contractual Prohibition of Unfair 
Labor Practices: Jurisdictional Problems,’ 57 
Columbia Law Review 52 (1957) 

3’ Textile Workers Union of America v. Lin 
coln Mills of Alabama, 32 LABOR CASES © 70,733 
Goodall-Sanford, Inc. v. Textile Workers of 
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larly arbitration and the NILRB Phi 
interaction of NLRB and court decisions re 
veals the need for reconciling the potential, 
if not existing, conflict between administer 
ing the LMRA and interpreting various 
federal statutes. The dispute—whether it 
is to be settled by contractually established 
arbitration, is an unfair labor practice to be 
resolved by the NLRB or is: subject. to 
litigation in the courts *-—brings into sharp 
focus not only a kaleidoscope of laws but 
also requires a decisive choice and delicate 
accommodation between basic collective 
bargaining values. Some suggest that m 
coercive force be applied when a party to a 
contract refuses arbitration; others believe 
that full legal responsibilities must be equally 
shared; still others would allow the present 
“experimental” stage to continue betore 
efforts are made to integrate the laws and 
interpretations thereof into a rational and 
comprehensive structure 

The court aspect of the broad arbitration 
problem, not treated in this paper, may have 
been resolved during the past term of the 
Supreme Court. In three cases* the Court 
held that an employer could be compelled 
under Section 301 of the LMRA* to arbi 
trate grievances arising under the terms ot 
a collective bargaining agreement \lready 
by denying certiorari in two cases, th 
Court had left standing two circuit court 
decisions which sustained the propositios 
that available but unused arbitration affords 
America, United, Local 1802, 32 Lasorn Cases 
* 70.734: General Electric Company v. UE, Local 
205, 32 LABOR CASES © 70,735 (1957) 

‘This section provides for suits b and 


against labor organizations for a breach of a 
collective bargaining agreement 
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no defense to a union striking in breach 
of a no-strike clause.” But where, under 
Section 301, a labor organization sues an 
employer for breach of contract and the 
court finds that the gravamen of the suit 
alleges unfair labor practices, the court will 
decline to act because such conduct is within 
the primary exclusive jurisdiction of the 
NLRB. While the Supreme Court’s deci- 
sions leave unsettled substantial issues of 
judicially enforced arbitration, over-all, the 
decisions lend strong support to arbitration 
as a desirable means of resolving con- 
tractual differences, for if “the agreement 
to arbitrate grievance disputes is the quid 
pro quo for an agreement not to strike,” then 
Section 301 directs federal courts to “en- 
force these agreements on behalf of or 
against labor organizations and that in- 
dustrial peace can be best obtained only in 
that way.” 

This paper begins with a summary of past 
NLRB decisions where arbitration was in- 
volved, and then proceeds to analyze and 
rationalize more recent decisions in order to 
determine whether contract-created arbitra- 
tion is steadily and increasingly attaining 
recognition in NLRB proceedings. Linked 
to this area is Board disposition of cases 
where employees strike in the face of a no- 
strike clause. We then turn to consider the 
impact of collective bargaining provisions, 
other than arbitration, to learn how the 
Board treats agreements of parties covering 
matters which frequently are reserved to 
the Board for disposition, Our examination 
of NLRB decisions reveals what types of 
bargaining clauses or contractual waivers 
are recognized and given effect by the 
Board and what types are ignored because 
they are inconsistent with the NLRB’s 
public responsibilities. In the light of exist- 
ing bargaining practices and Section 301 
problems, we offer a suggestion for NLRB 
handling of “refusal to arbitrate” situations. 


* Kokomo Paper Handlers’ Union No. 34 WU. 


Cuneo Press, Inc., cert. den., 252 U. S. 912, 
leaving in effect 30 LaBor Cases { 70,084, 235 
F. (2d) 108 (CA-7, 1956), and W. L. Mead, Inc. 
v, Teamsters, Local 25, cert. den., 352 U. S. 
802, leaving in effect 29 LABOR CASES { 69,802, 
230 F. (2d) 576 (CA-1, 1956) 

*UE, Local 506 v. General Electric Company, 
cert. den. (U. S.), leaving in effect 30 LABOR 
Cases { 69,839, 231 F. (2d) 259 (CA of D. C. 
1956): Friendly Society of Engravers and 
Sketchmakers v. Calico Engraving Company, 
cert. den. (U. S., 1957), leaving in effect 31 
LABOR CASES { 70,327, 238 F. (2d) 521 (CA-4, 
1956): United Steelworkers of America v. Gal- 
land-Henning Manufacturing Company, 32 
LABOR Cases { 70,751 (U. S., 1957), rev'g and 
rem'g 31 LABOR CASES { 70,477, 241 F. (2d) 323 
(CA-7, 1957). 
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We are particularly sensitive to the exist- 
ing conflicts on the international stage. Ob- 
viously, there are many factors which impinge 
on this struggle. Relevant to the questions 
under consideration in this paper is the fact 
that free labor and management have demon- 
strated the positive values of our system 
which allows for accommodation and com- 
promise within an orderly framework. Aside 
from the beneficial and consistently high 
material rewards which have inured to 
unions, employers and the country, there 
is equal, if not greater, significance in the 
development of the process of collective bar- 
gaining. This peaceful and voluntary ar- 
rangement, quite unique throughout the 
world, deserves our serious and continuing 
study, objective appraisal and most intensive 
efforts for improvement. 


Look at Past 


In two published papers,’ an attempt was 
made by the writers to discern whether a 
logical thread ran through NLRB decisions 
involving arbitration. It was concluded that 
although the Board has authority to treat 
a case on its merits despite the fact that 
arbitration was available for disposition of 
the matter” or even though the matter had 
been arbitrated,” the Board would not, ab- 
sent unusual circumstances, exercise this 
authority. 


Before considering the Board’s reasoning 
behind this policy, it should be recognized 
that the NLRB’s authority in the field of 
unfair labor practices, as prescribed by 
Section 10(a), is paramount.” Nor can the 
affected by an 
the parties." Although the 
amended act (Taft-Hartley) omits the 
word “exclusive” from its Section 10(a), 
the effect, in so far as the subject under dis- 
unchanged.” In 


soard’s paramountcy be 


agreement of 


cussion is concerned, is 

‘Harold X. Summers and Bernard Samoff, 
“The Labor Board Looks at Arbitration,’’ 2 
Labor Law Journal 329 (May, 1951), and “A 
New Look at the NLRA and Arbitration,’’ 5 
Labor Law /ournal 535 (August, 1954) 

* Newark Morning Ledger Company, 21 NLRB 
988 (1940): North American Aviation, Inc., 44 
NLRB 604 (1942), enforcement den. on other 
grounds, 7 LABOR CASES { 61,656, 136 F. (2d) 
898 (CA-9, 1943) 

*J. Klotze & Company, 13 NLRB 746 (1939): 
Rieke Metal Products Corporation, 40 NLRB 
867 (1942). 

” Amalgamated Utility Workers v. Consoli- 
dated Edison Company, 2 LABOR CASES © 17,055, 
309 U. S. 261 (1940) 

" NLRB v. Walt Disney Productions, 9 LABOR 
CASES { 62,441, 146 F. (2d) 44 (CA-9, 1944). 

"2 TWUA v. Amazon Cotton Mill, 14 LaBor 
Cases { 64,443, 167 F. (2d) 183 (CA-4, 1948): 
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other words, regardless of other available 
remedies, the Board may take jurisdiction 
and dispose of issues raised by unfair labor 
practice charges. Neither the fact that ar- 
bitration, though unused, is available to the 
parties nor the fact that arbitration has 
been used will deprive the Board of its 
authority to remedy unfair labor practices. 
The important question is: How has the 
Board exercised its discretion ? 

It wasn’t until 1939, some four years after 
the NLRA was enacted, that the Board was 
first called upon to decide whether 
fusal to arbitrate the employer's unilateral 
issuance of an employee booklet and the 


a re 


dismissal of an employee were unfair labor 
The Board answered “no” to 
Since the employer was pre- 
which 


practices. 
both charges. 
pared to arbitrate 
might arise 
rules and he had fully discussed the booklet 
with the union, the Board found his 
duct lawful. While the employer was will- 
ing to arbitrate disputes stemming from the 
application of the rules, he was unwilling 
to arbitrate the issuance of the booklet. 
Thus, since the Emerson Electric case," a 
refusal to arbitrate has been held lawful 
There the Board accorded weight to avail 


any grievance 
out of the application of the 


con- 


able arbitration. 

However, in the Newark Morning Ledger 
case’ the Board exercised its discretion to 
treat a change on its merits, despite available 
arbitration. On appeal, the United States 
Court of Appeals for the Third Circuit in- 
itially the Board by concurring 
with the views of dissenting Board Member 
William Leiserson but, after rehearing, the 


reversed 


court—sitting en banc—aflirmed the Board's 


(Footnote 12 continued) 
Gerry of California v. ILGW, et al., 14 LABOR 
CASES 641,260 (Calif. Super. Ct., 1948): Amal 
gamated Association of Street, Blectric Railway 
and Motor Coach Employees v. Dixie Motor 
Coach Corporation, 15 LABOR Cases { 64.843, 
170 F. (2d) 902 (CA-8, 1948): UE, Local 259 v 
Worthington Corporation, 29 LABOR CASES 
* 69,617, 136 F. Supp. 31 (DC Mass., 1955), rev'd, 
30 LABOR CASES § 70,142, 236 F. (2d) 364 (CA-1, 
1956): McAmis v. Panhandle Eastern Pipe Line 
Company, 27 LABOR CASES { 68,837, 273 S. W 
(2d) 789 (CA Kansas City, Mo., 1954); BCW, 
Local 492 w. National Biscuit Company, 17 
LABOR CASES ‘ 65,408, 177 F. (2d) 684 (CA-3 
1949): Independent Petroleum Workers of New 
Jersey v. Esso Standard Oil Company, 30 LABOR 
CASES ‘° 70,064 (CA-3, 1956): Post Publishing 
Company Cort, 30 LaBor Cases 69,963 
(Mass. S. Jud. Ct., 1956); Reed v. Fawick Air- 
flex Company, Inc., 17 LaBor Cases © 65,386, 
86 F. Supp. 822 (DC Ohio, 1949): United Steel- 
workers, Local 3775 v. Lennox Furnace Com 
pany, 26 LABOR CASES { 68,720, 134 N. Y. S. (2d) 
634 (1954) 

™ Emerson Electric Manufacturing Company, 
13 NLRB 448 (1939) 
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order. This precedent-making decision enun 
ciated the proposition that “Congress gave 
the Board complete discretionary power to 
determine in each case whether the publi 
interest desires it to act.” ” 

In the Consolidated Aircraft case,” the 
next one of major importance, the Board 
exercised its discretion by not intruding 
Union charges alleged that the employer, 
without consulting the union, had made 
certain changes in working conditions and 
fired two workers. While the Board found 
that he had violated Section &(1) of the 
NLRA, it dismissed the alleged refusal-to 
discrimination discharges be 
been resorted to 


bargain and 
cause arbitration had not 
“We do not deem it wise to exercise 
our jurisdiction where the parties have 
and remedies 


not exhausted their rights 


under the contract as to which the dispute 
has arisen,” 

Some have 
language and 
establishing the proposition that the Board 
will not dispose of a case on its merits even 
if an unfair labor committed 
so long as the parties have available arbitra 
Decisions subsequent to Consolidated 


the 
the court’s enforcement” as 


pointed lo lorevoing 


practice was 


tion. 
fail to sustain this extravagant view 


Perhaps it is not without significance 
that this decision was issued in 1943 during 
World War I] By that time, the 


tional phase of union activities was passing, 
thei 


unions were consolidating economic 


arbitration was more com 


The Board's straightforward 
arbitra 


strength and 
monly accepted 
and endorsement of 
tion instead of NLRB 


federal approval! of voluntary techniques for 


emphatic 


recourse supplied 


Cited at footnote & 
LaABoR CASES { 60.265. 4 LABOR CASES 
£ 60,440, 120 F. (2d) 262 (CA-3, 1941), on rehear 
ing, cert. den., 314 U. S. 693 (1941) 

“ Consolidated Aircraft Corporation, 47 NLRB 
694 (1943) 

P. 706 of opinion 

*Enf'd, 8 LABOR CASES § 62,088, 141 F. (2d) 
785 (CA-9, 1944) The court reversed several 
findings of the Board on the merits, but did not 
disturb the principle under discussion herein 
If anything, the court went further than had 
the Board; it reversed the Board's ruling that 
one of the specified acts constituted a violation 
of Section 8(1), pointing out that the act in 
question was pursuant to a difference of opin 
ion as to the meaning of the contract, which 
difference was susceptible of resolution by re 
sort to the contract machinery here is noth 
ing in the evidence to cast any doubt upon the 
good faith of either party in this disagreement 
The contract provides for arbitration in proper 
cases of differences and the disagreement seems 
to fall squarely within this provision.’ (At p 
788.) 
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composing differences arising under labor 
agreements, 

Consistent with Consolidated, the Board, 
sometimes nudged by the courts, declined to 
exercise its discretion to treat charges on 
their merits where arbitration was avail 
able.” Of course, where the employer re- 
fused to permit the arbitration clause to be 
applied, the Board would dispose of the 
matter on its merits.” In a number of other 
decisions the Board declined to intrude 
where the parties had arbitrated a dispute 
which was subsequently filed as an unfair 
labor practice.” 

But, despite Consolidated and Timken 
Roller Bearing Company v. NLRB, the Board 


™ Timken Roller Bearing Company, 12 LABOR 
Cases © 63,793, 161 F. (2d) 949 (CA, 1947), 
reversing the NLRB's assertion of jurisdiction 
over subject matter which might have been 
arbitrated;: Midland Broadcasting Company, 93 
NLRB 455 (1951), dismissed on grounds under 
discussion and on merits: Crown Zellerbach Cor- 
poration, 9% NLRB 753 (1951): California Port- 
land Cement Company, 101 NLRB 1426 (1952). 
where, at footnote 10, the Board implied that 
if the union had not invoked the grievance ma- 
chinery, the instant complaint would have 
been dismissed; Standard Oil Company of Ohio, 
92 NLRB 227 (1950), rem'd, 21 LABOR CASES 
" 67,000, 196 F. (2d) 892 (CA-6, 1952), because 
the trial examiner, with Board approval, had 
rejected the employer's proof that the conduct 
complained of, found to be violative by the 
j3oard, was traditionally handled by the estab- 
lished grievance machinery; the court implied 
that if the machinery was thus available, the 
Board should not have stepped in; to date of 
writing, no subsequent decision has been issued 
by the Board: The Borden Company, Maricopa 
Division, 110 NLRB 802 (1954), where the Board, 
without comment, sustained the trial examiner's 
dismissal of a complaint because, among other 
defenses, the company raised that of available 
unused arbitration 

“” Marlboro Cotton Mills, 53 NLRB 965 (1943); 
Carroll’s Transfer Company, 56 NLRB 935 
(1944); J. Sullivan & Sons Manufacturing Corpo- 
ration, 102 NLRB 2 (1953); California Portland 
Cement, cited at footnote 19. 

“Timken Roller Bearing Company, 70 NLRB 
500 (1946), the Board's action in this respect 
being undisturbed by the court; Paramount 
Pictures, Inc., 79 NLRB 557 (1948): Anchor 
Rome Mills, 86 NLRB 1120 (1949); however, in 
Rockaway News Supply Company, 95 NLRB 
336 (1951), the NLRB ignored the award be- 
cause it found that the entire agreement was 
invalid, but the Supreme Court, reversing the 
Board, concluded that the contract was valid 
despite an unlawful union-shop clause and it ex- 
plicitly held that the no-strike and arbitration 
provisions governed the conduct of the parties 
(23 LABOR CASES { 69,440, 345 U. S. 71 (1953)) 

2 Walt Disney Productions, 48 NLRB 
(1943), enforcement cited at footnote 11 
Todd Shipyards Corporation, 98 NLRB 
(1952), the defense—failure to exhaust 
grievance machinery—was rejected since it 
found that the very circumstance which 
brought about the discharge was the employee's 
filing of a prior grievance, In Columbus [ron 
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found a number of cases falling into cate- 
gories which persuaded it to treat charges 
on their merits despite arbitration. Among 
these “exceptions” or “unusual circum 
stances” were cases where the conduct com 
plained of involved a flagrant disregard of 
the act; * where, in any arbitration proceed- 
ing which might be resorted to, both em 


ployer and union would patently be ar- 


rayed against the individual employee; * 
where the dischargee was inadequately 
represented at the arbitration hearing; * 
where the arbitrator’s conclusions were in- 
consistent with the provisions of the act; * 
where the question was one concerning 
scope of bargaining; ™ where the issue in- 


Works Company, 107 NLRB 1354 (1954), the 
Board, with comment not relevant here, affirmed 
the findings of discriminatory refusal to hire 
made by the trial examiner who had rejected a 
defense of “arbitration unused,’" which was 
first raised two days before the end of a lengthy 
hearing and ten months after the refusal to hire 
had occurred. 

“8. K. Wellman, 53 NLRB 214 (1943); Com- 
bustion Engineering Company, Inc., 86 NLRB 
1264 (1949): Wertheimer Stores Corporation, 
107 NLRB 1434 (1954): International Longshore- 
men’s and Warehousemen’s Union, Local 10, 94 
NLRB 1091 (1951), enf'd, 25 LABOR CASES 
© 68.167, 210 F. (2d) 581 (CA-9, 1954). 

** General Instrument Corporation, 82 NLRB 
866 (1949), where, after rejecting the arbitra- 
tion defense, the Board dismissed on the merits 
ef. Paramount Pictures, cited at footnote 21, 
where the Board dismissed on the basis of ar- 
bitration proceedings, noting that the dis- 
chargees had participated therein and were 
represented by personal counsel. See Spielberg 
Manufacturing Company, 112 NLRB 1080 (1955), 
discussed below Wertheimer Stores Corpo- 
ration, cited at footnote 23, where the Board 
disposed of the charge on the merits and ap- 
parently ignored the fact that the issue had 
been arbitrated: Stibbs Transportation Lines, 
Inc., 98 NLRB 422 (1952), where the Board 
although it eventually dismissed on the merits 
~baldly stated that it would not consider itself 
bound by the award. In Addressograph-Multi- 
yraph Corporation, 110 NLRB 727 (1954), the 
Board, without comment, adopted the trial ex- 
aminer's holding that an employee was dis- 
criminatorily fired at the union's behest, 
notwithstanding an award sustaining the union 

* Hamilton-Scheu & Walsh Shoe Company, 80 
NLRB 1496 (1948): Timken-Detroit Axle Com- 
pany, 92 NLRB 968 (1950), enf'd, sub nom 
NLRB v. Automobile Workers, Local 291, 21 
L¢BOR CASES ‘ 66,763, 194 F. (2d) 698 (CA-7, 
1952): Monsanto Chemical Company, 97 NLRB 
517 (1951), enf'd, 23 LABOR CASES ° 67,728, 205 
F. (2d) 763 (CA-8, 1953): Bell Aircraft Corpora- 
tion, 101 NLRB 132 (1952), enf'd, 24 LaBor 
CASES 67,782, 206 F. (2d) 235 (CA-2, 1953) 
UFW, Local 140, Bedding, Curtain & Drapery 
Workers, 109 NLRB 326 (1954): National Video 
Corporation, 114 NLRB 599 (1955) at footnote 
6 of opinion 

* Inland Steel Company, 77 NLRB 1 (1948) 
enf'd, 15 LABOR CASES ° 64,737, 170 F. (2d) 247 
(CA-7, 1948), cert. den., 336 U. S. 960 (1949) 
General Motors Corporation, 81 NLRB 779 
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volved defining of the appropriate unit or 
determining which contending union was 
entitled to exclusive recognition;” and 
where there was no terminal point to the 
grievance machinery.” By implication, at 
least, the Board would apparently decide a 
case on merits despite an award where it 
could be shown that an arbitrator's findings 
were totally unwarranted; where his find- 
were incon 
evidence 


ings, conclusions and remedy 
sistent with the and where 
not submitted to arbitrator 
available. 

This, then, was the picture of NLRB 
treatment of cases where arbitration was at 
As the authors have heretofore noted 


act; 


the now 


Was 


issue. 
“The decisions were not models of 
clarity perhaps necessarily, in a field 
where foreseeing the extremes of 
each decision is an impossibility. One had 
to read between the lines, grasp the implica- 
tions in the dicta, and perhaps draw more 
from a case than it was intended to contain.” 


logical 


Discernible Trend— 
“Firming-Up"’? 

In the McDonnell Aircraft, United Tele 
phone and Spielberg decisions,” there appears 
to be a visible trend toward according mors 
weight to arbitration. 


In McDonnell the employer, without con- 
sulting the union, transferred several em 
ployees outside of the bargaining unit to 
jobs embraced by the unit. Unable to settle 
the grievance, the union, without seeking 
arbitration, filed a refusal-to-bargain charge 
even though the employer was prepared to 
arbitrate. Dismissing the charge, the Board 
noted that the conduct of the employer 
under a contract must be appraised in an 


(Footnote 26 continued) 
(1949), enf'd, 17 Cases 65,533, 179 F 
(2d) 221 (CA-2, 1950): Standard Oil Company 
cited at footnote 19; Allied Mills, Inc., 82 NLRB 
854 (1949): Tide Water Associated Oil Company, 
85 NLRB 1096 (1949): Hekman Furniture Com- 
pany, 101 NLRB 631 (1952), enf'd, 24 LaBor 
CASES { 67,874, 207 F. (2d) 561 (CA-6, 1953), 
where the Board made findings on the merits 
with respect to furnishing wage information 
during negotiations under a wage reopener 
despite available arbitration Leland-Gifford 
Company, 9% NLRB 1306 (1951), enf’d in part 
and rem'd in part, 22 LaBor Cases © 67,303, 
200 F. (2d) 620 (CA-1, 1952): F. W. Woolworth 
Company, 109 NLRB 196 (1954), rev'd, 30 LABOR 
CASES § 70,097, 235 F. (2d) 319 (CA-9, 1956), but 
the NLRB was sustained by the Supreme Court, 
31 LABOR CASES € 70,351 (December 10, 1956); in 
John W. Bolton d@ Sons, Inc., 91 NLRB 989 
(1950), the Board affirmed the trial examiner's 
finding that the employer's installation of a 
wage-incentive program was a refusal to bar 
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entirely different context from that present 
To the Board 
the employer's reallocation of the clerical 
work ot some tool-crib attendants appeared 
to be a difference the interpretation 
of the contract which should be resolved by 
not 


in the prebargaining phase 


over 


the grievance provisions. It was con 
with the inherent merits of a labor 
but expressed belief that its 


ground 


cerned 
dispute, 
function “Is 
collective bargaining and to see 
hours, 


sok 
to establish the basic 
rules for 
that all disputes 
conditions of 
subjected to the 


affecting wages, 
employment 


bargain 


and 
fully 


ng proc ess.’ 


collective 
Standing behind arbitration 
and in words which doubt, the 
toard held that the employer satisfied his 
“by treating the 


foursquare 
leave no 


under the act 


obligation 
Union's complaint as a erievance 
the matter through the first 


by processing 
three steps ot the 
machinery and by evincing a willingness to 
final (arbitra 


established grievance 


permit the matter to go the 
thon) step.” 

Why did the union in McDonnell file wit! 
the NLRB instead of proceeding to arbitra 
tion? One obvious answer is that the union 
anticipated an adverse arbitration award and 
believed that the NLRB was more likely to 
support its position. Why did it not pursue 
other avenues? Since the basic dispute re 
lated to the work performed by employees, 
the union could have filed a representation 
petition (or the employer might have filed 
with the NLRB). The 


with the employer, 


a similar petition 


alone or jointly 
could have filed a motion for clarification of 
the unit before the NLRB. Another possible 
remedy for the union was to 
ployer for breach of contract under Section 
S01, considerable doubt 


union, 


sue the em 


although there is 
gain despite the fact that available arbitration 
had not been used: however, the Board ex 
pressly refrained from passing on his reasoning 
and gave no reasoning of its own: J. J. Case 
Company, CCH Labor Law Reports (4th Ed.) 
Vol. 5, © 54,694, 118 NLRB, No. 56 (1957) 

7 Librascope, Inc., 91 NLRB 178 (1950): F. i 
McGraw & Company, 106 NLRB 624 (1953) 
Anheuser-Busch, et al., CCH Labor Law Re 
ports (4th Ed.), Vol. 5, © 54.290 116 NLRB 198% 
(1956) 

* Dant & Russell, Ltd., 92 NLRB 307 (1950) 
and 95 NLRB 252 (1951), enf'd, 24 Lanorn Cases 
© 67,837, 207 F. (2d) 165 (CA-9, 1953), cert. den 
344 375 (1953) 

New Look at the NLRA 
tion,’’ cited at footnote 7, at p. 536 

”“ McDonnell Aircraft Corporation, 109 NLRB 
930 (1954) United Telephone Company, 112 
NLRB 779 (1955): and Spielberg Manufacturing 
Company, cited at footnote 24 

' McDonnell case, at p. 935 
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as to whether the federal courts would sus- 
tain such a suit. Still another alternative 
—and the one utilized by the employer in 
United Telephone, cited below—was a suit for 
a declaratory judgment. These possibilities 
highlight the variety of remedies available 
to unions and employers when a contract 
difference of the McDonnell-type needs resolu- 
tion. But one fact is crystal clear. To the 
NLRB the work-and-unit dispute was not 
an unfair labor practice, particularly since 
arbitration was available. 

In the Mlorence Pipe case™ the Board was 
confronted with an award purportedly set- 
tling an appropriate unit problem. When an 
mdustrial and craft union disagreed with 
respect to the placement of a pattern 
mounter, the employer suggested three-way 
arbitration but, despite the opposition of the 
craft union, the industrial union and em- 
ployer arbitrated the issue. The arbitrator 
awarded the job to the industrial union, 
and the craft union filed charges against 
the other two. Unlike McDonnell, the trial 
examiner concluded that this kind of dis- 
pute could not be resolved by three-way 
arbitration; he awarded the job to the 
craft union. The NLRB sustained the 
examiner without commenting on the ar- 
bitration defense, but did not issue its usual 
cease-and-desist order anticipating the 
parties’ acceptance of the examiner’s unit 
decision. This case appears to be akin to 
those™ where the NILRB has asserted that 
it, not arbitration, is the only forum for 
deciding unit questions; Section 9(b) ap- 
pears to lend statutory support to this 
view.” In addition, Florence involved an ap- 
propriate unit dispute between two labor 
unions and thus, unlike McDonnell, it ap- 
pears that the Board does not hold arbitra- 
tion to be the best method for deciding 
this kind of controversy. 

In United Telephone, the arbitration clause 
covered any “alleged misapplication .. . or 
interpretation . . . of [the] agree- 
ment.” When the employer, without con- 
sulting the union, substantially reduced 
earnings by eliminating overtime, the union 


proposed arbitration, but the employer sug- 
gested a court declaratory judgment. Al- 
though the employer asserted that the ques- 
tion was not arbitrable and pressed for 
court action, he did not absolutely fore- 
close arbitration. Finally, the employer filed 
a declaratory suit which was pending when 
the Board decided the case. After the union 
filed charges, it took no steps to compel 
arbitration nor did it seek further negotia- 
tions over the controversy. 


The Board construed the charge as one 
arising out of the parties’ conflicting con- 
tract interpretations. It was obvious that 
the contract was not sufficiently clear to 
avoid a dispute over its terms. The em- 
ployer’s action was not considered by the 
soard to be an effort to modify or terminate 
the contract in contravention of Section 
8(d).” Ordinarily, the Board observed, it 
does not settle contract disputes. Whether 
or not the employer had, in fact, refused 
to arbitrate was immaterial since the Board 
would not find such conduct violative of the 
act.” It appears evident that the existence 
of arbitration persuaded the Board to dis- 
miss the complaint, for it observed: 

“In view of its contractual relations 
the Union’s recourse was to exhaust 
the possibility of settling the overtime ques- 
tion by negotiation, [and arbitration] and, 
failing such settlement, to seek judicial en- 
forcement of its construction of the con- 
tract. The Board is not the proper forum 
for parties seeking to remedy an alleged 
breach of contract or to obtain specific en- 


forcement of its terms.” ™ 


It is submitted that this case discloses 
the Board’s propensity for honoring arbitra- 
tion, or court enforcement thereof, instead 
of recourse to the NLRB. Great weight 
was given by the Board to the existence of 
contractual relations. So long as the em- 
ployer was willing to negotiate, he satisfied 
his obligations under the act. Whatever 
forum the parties chose to resolve the con- 
flict was of no concern to the Board, since 
it could not become the forum for handling 


™ Florence Pipe Foundry & Machine Company, 
112 NLRB 960 (1955) 

“ Cited at footnote 27. 

“In Anheuser-Busch, Inc., 112 NLRB 686 
(1955), the Board, ignoring available arbitra- 
tion, sustained a complaint alleging refusal to 
bargain where the employer recognized one of 
two certified unions for the employees trans- 
ferred to a new building. 

“ United Telephone Company, cited at foot- 
note 30, at p. 784. 

“In substance, this section defines collective 
bargaining and enumerates certain procedural 
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steps which must be followed by either party 
to a contract before it may be terminated or 
modified. For a comprehensive discussion of 
the issues raised by this section and how they 
have been treated by the NLRB and courts, 
see Lion Oil Company, 109 NLRB 680 (1954) 
rev'd, 28 LABOR CASES { 69,148, 221 F. (2d) 231 
(CA-8, 1955), NLRB sustained, 31 LABOR CASES 
* 70,446, 352 U. S. 282 (1957) 

" United Telephone Company, cited at foot- 
note 30, at p. 781 

* At pp. 781-782. 
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it. Even if arbitrability was involved, the 
Board was not the proper forum. Even if 
the employer refused to arbitrate, this wasn’t 
an unfair labor practice, but a contract 
breach remediable by the courts, not the 
NLRB.” To leave the contract difference 
unsettled is perhaps more salutory than the 
unsettling effects of the Board’s intervention 
in a matter of this kind. 


The rationale and implications of United 
Telephone have been consistently followed by 
the office of the General Counsel, who— 
under Section 3(d)—has final authority to 
issue and prosecute complaints. During the 
period from March, 1955, to December, 1956, 
the office of the General Counsel sustained 
19 regional office dismissals where available, 
but unused, arbitration was raised as a de- 
fense to a charge.” These administrative 
decisions disclose not only the variety of 
problems involving labor and employers, but 


also the ingenuity with which charging 


parties characterize contract differences as 


unfair labor practices. 

That the NLRB is inclined to give in- 
creasing weight to an arbitration award is 
perhaps most forcefully illustrated by the 
Spielberg case, cited above. As part of a 
strike settlement the union and employer 
agreed to arbitrate the reinstatement of 
four strikers who had allegedly engaged in 
misconduct on the picket line. The four 
strikers had served on the union’s strike 
and organizing committee. Jefore the ar- 
bitration hearing convened, these strikers 
selected a personal attorney; at the outset 
of the hearing he questioned the profes- 
sional competence of the arbitrator fan 
accountant with no prior experience in ar- 
bitration or industrial relations) and as 
serted that his clients would not be bound 
However, he 
agreed to proceed with the hearing. Only 
three of the strikers participated in the pro- 
ceeding Over the dissent of the union 
arbitrator, the board of arbitration sustained 
the employer's refusal to rehire the strikers, 


by the board of arbitration. 


whereupon charges were filed. 

* At p. 782, footnote 4. House Conference 
Report 510 on H. R. 3020, pp. 545-546, notes that 
a proposal to make a breach of contract an 
unfair labor practice was contained in the 
Senate bill but was deleted in conference, with 
the observation: “‘Once the parties have made 
a collective bargaining contract, the enforce 
ment of that contract should be left to the usual 
processes of the law and not to the National 
Labor Relations Board."" See also Lion Oil, 
cited at footnote 36, at p. 717, and Wilson 4& 
Company, Inc. (New York, New York), 89 
NLRB 310, 317 (1950) and Wilson & Company, 
Inc., 105 NLRB 823 (1953), enforcement den. and 
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Unlike the Board, the trial examiner sus 
tained the complaint on the ground that the 
Board was not required to accept the ad 
verse award since it was contrary to public 
policy and decisions of the Board and 
courts." However, the NLRB found that 
the union had approved the memorandum 
providing for arbitration. The Board noted 
that the strikers not only were represented 
by private counsel, but they actively partici 
pated and acquiesced in the proceedings 
While the award did not bind the Board 
in view of Section 10(a), the NLRB ob 
served that in prior cases it had exercised its 
discretion to remedy an unfair labor practice 
even though the parties had used arbitration 
to dispose of the contract dispute. Unlike 
Monsanto,” where the arbitration award was 
at “odds with the statute,” or Wertheimer,” 
where arbitration held over the op 
position of the employee, the Sptelberq cir 
Joard to exercise 


Was 


cumstances persuaded the 
its discretion not to ignore the award 


But, observes the NLRB: 


“This does not mean that the Board would 
necessarily decide the issue of the alleged 
strike misconduct as the arbitration panel 


did. We do not upon that “in 


Issue 
What factors in 

NLRB—all five members 
dismiss the complaint solely on the ground 
of the award without considering the merits 
of the charge? These are: (1) “The pro 
ceedings appear to have been fair and regu 
lar,” (2) “the arbitration 
panel is not clearly repugnant to the pur 
poses and policies of the Act” and (3) “all 
parties had agreed to be bound [by the ar 
bitration award].” Lest any question still 
remain with respect to the Board's empha 
the sate 


pass 


Spielberg impelled the 
concurring——to 


decision of the 


tic endorsement of awards under 
guards present herein, this is significant 


% that the desirable ob 


jective of encouraging the voluntary settle 


we believe 


ment of labor disputes will best be served 


by our recognition of the arbitrator's 


award.” 
3, Packinghouse Workers 


(2d) 
den 


rem'd, sub nom. Local 
v. NLRB, 25 LaBor Cases 68,153, 210 F 
325 (CA-8, 1954), union petition for cert 
348 U. S. 822 (1954) 

” Docket Nos. K-68 
-273, -283, -304, -361, 401 
-516, -684 and -766 

" Spielberg Manufacturing 
at footnote 24, at p. 1090 

" Cited at footnote 25 

“Cited at footnote 23 

“ Spielberg Manufacturing Company, cited at 
footnote 24, at p. 1082 


-197, -198, -204, -209, -227, 
-438, -515 


Company, cited 
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In addition to the factors present in Spiel 
herg, there are others which the NILRB has 
considered in similar cases. Thus, where 
the individual and union are hostile parties, 
the Board will accord no weight to the 
award.” Where the arbitrator's findings 
are clearly unwarranted or his conclusions 
are imeconsistent with the act, the Board 
would feel free to ignore the award 
dispose of the case on its merits.” In Spiel- 
herg the NLRB carefully scrutinized the arbi- 
voluntary 
Board 


and 


tration process, particularly the 
memorandum In one sense the 
looked to the “stipulation for arbitration” as 
the significant element in determining whether 
the process was proper. Despite the union’s 
agreement to arbitrate, the strikers 
could have retused and filed charges instead 
Had they consistently maintained this posi 
tion, the NILRB, under Wertheimer, would 
have probably disposed of their charges on 
their merits. But having accepted arbitra- 
tion, which had been approved by the union, 
they could not have “two bites at the apple” 
arbitrator and anothes 


four 


before the 


soard.” 


before the 


However, in the New Britain case” the 


Board ruled on the merits of a charge be 
cause the arbitrator's legal conclusions were 
with the When an em 


inconsistent act. 


ployee untimely resigned his union member 


Over 


ship, the union refused to accept it. 
ceased 


the union’s protest the employer 
deducting the employee’s dues and arbitra 
tion was agreed to. They stipulated before 
the arbitrator that the issue was whether the 
employee had timely notified the union and 
employer of his The award 
held that since the employee had belatedly 
union was entitled to seek 
his discharge. The employee immediately 
dues to the union; they were 
returned, Notwithstanding union insistence 
that the employee be fired, the employer 
demurred on the basis of an NILLRB decision 
holding that payment of dues any time be 
fore dismissal insulated the employee from 
strike, 


resignation 
resigned, the 


mailed his 


discharge. Finally, under threat of 
the employee was fired and the employer 


charged the union, before the NILRB, with 


“ Cases cited at footnotes 23 and 25: Pacific 
Intermountain Express Company, 110 NLRB 96 
(1954), enf'd, 29 LABOR CASES ° 69,638, 228 F 
(2d) 170 (CA-8, 1955), cert. den., 351 U. S. 952 
(1956): Minneapolis Star & Tribune Company, 
109 NLRB 727 (1954); North East Texas Motor 
Lines, Inc., 109 NLRB 1147, 1150 (1954); Na- 
tional Video Corporation, cited at footnote 25 

“ Cases cited at footnotes 23 and 25; The Neu 
Britain Machine Company, CCH Labor Law 
Reports (4th Ed.), Vol. 5, { 54,012, 116 NLRB 
645 (1956). discussed below 
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unlawfully causing his dismissal. Contrary 
to the decision of the trial examiner, the 
Board recognized the award as a fair and 
settlement of the factual 
and concurred with the conclusion 
that the International Association of Ma- 
chinists was contractually entitled to request 
the employee's discharge. To leave no doubt 
about its support of arbitration, the Board 
observed that “the desirable objective of 
encouraging the voluntary settlement of 
labor disputes will best be served by our 
recognition of the arbitrator’s award.” But 
to leave the discharge unremedied would 
have required the Board to reverse a prior 
decision which held that a tender of dues 
made any time before the actual discharge 
is a proper tender, and subsequent discharge 
unlawful.” 


valid voluntary 


issues 


for failure to pay dues is 


Perhaps the significance of this case is 
that the Board will accord conclusive weight 
to an arbitrator’s fact-finding but will meas- 
ure his legal conclusions agaist the princi 
ples of the act. The reader will recall that 
in Spielberg the Board did not ignore the 
award because, in addition to other factors, 
“the decision of the arbitration panel [was] 
not clearly repugnant to the purposes and 
policies of the Act.” It could be argued that 
the employee in the New Britain case suf 
fered no penalty as a consequence of his 
meet his past dues 
were re 
union 


delinquency nor did he 
obligations as other employees 
quired to. In this type 
could prevatl in arbitration only to find that 
successful 


of case the 


have 
terms ot 


the losing employees may 
recourse to the NLRB. In 
petitive unionism, rival unions could exploit 
this type of situation and evolve embar 
rassing tactics. In the run—to, say, 
those who passionately espouse arbitration 
-such an NILRB decision seriously harms 
Perhaps these argu 


com 


long 


effective arbitration 
ments have no answer 


explicitly 


save reiteration that 


the Board preserved the fact 
finding aspect of arbitration but would not 
because it was contrary 


accept the award 


to the Board’s construction of the act 


The Sprelberg principles have apparently 


office of the Genera! 


been followed by the 


* Dunau, in article cited at footnote 2, sug- 
gests that there is room within both the LMRA 
and private arbitration to resolve strike-mis- 
conduct discharges 

See footnote 46 

” NLRB v. Aluminium Workers International 
Union, Local 135, AFL, 29 LABOR CASES © 69,796 
230 F. (2d) 515 (CA-7, 1956), enf'g 111 NLRB 
411 and 112 NLRB 619 (1955) 
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Counsel during the period from March, 1955, 
to December, 1956. The administrative de 
cisions disclose that 13 regional office dis 
sustained “ where an award 


missals were 


Was interposed as a defense. It should be 
noted, however, that a complaint was issued 
in the New Britain thus 

that the arbitration was 
sidered a lawful defense to the charge 


suggesting 


not 


Case, 


award con 


Enforcement of Arbitration 
Through No-Strike Clauses 


Meaning and effect is given to the arbi- 
tration clause by the inclusion of a no-strike 
clause. Generally, the employer insists that 
the umion may not unilaterally resolve con 
tract differences by striking where arbitra 
tion machinery is available for resolution ot 
the difference. Effective support has been 
given to no-strike clauses by the 
courts who have held that, even in the ab 
sence of a no-strike clause, employees who 
go on strike over an issue which could have 


Joard and 


grievance Ma 
chinery,” the midst of 
the grievance machinery” or which 
already been submitted to the employer as 


been the subject of existing 
which is already in 


has 


” K-57, -207, -224, -233, -256, -270, -323, -392, 
-533, -592, -608, 627 and -692 

" NLRB wv. Dorsey Trailers, Inc., 17 LABOR 
CASES ‘ 65,574, 179 F. (2d) 589 (CA-5, 1950), 
denying enforcement, 80 NLRB 478 (1948) 

“NLRB wv. Sunset Minerals, Inc., 25 LABOR 
CASES 68,222, 211 F. (2d) 224 (CA-9, 1954), 
denying enforcement, 100 NLRB 1457 (1952) 

" NLRB v. American Manufacturing Company 
of Texas, 23 1,ABOR CASES © 67,517, 203 F. (2d) 
212 (CA-5, 1953), denying enforcement, 98 
NLRB 226 (1952) 

“Even in the absence of a no-strike clause, 
job protection is not accorded to employees 
who take strike action which is “in derogation 
of the bargaining relationship (NLRB wv 
Draper Corporation, 8 LABOR CASES ° 62,368, 
145 F. (2d) 199 (CCA-4, 1944): Harnischfeger 
Corporation v. NLRB, 24 LABOR CASES ° 67,895 
207 F. (2d) 575 (CA-T7, 1953): Dazey Corporation, 
106 NLRB 553 (1953): NLRB v. Illinois Bell 
Telephone Company, 19 LABOR CASES ° 66,338 
189 F. (2d) 124 (CA-7, 1951), setting aside 8&8 
NLRB 1171 (1950), petition for cert. den., 342 
U.S. 885 (1951)) 

*It is well settled that employees violating 
an express no-strike pledge are acting at their 
peril, for they may be disciplined for engaging 
in strike action (Scullin Steel Company, 65 
NLRB 1294 (1946), enf'd as mod. in other re 
spects, 12 LABOR CASES ‘ 63,719, 161 F. (2d) 143 
(CCA-8, 1947); National Electric Products Corpo- 
ration, 80 NLRB 995 (1948) United Elastic 
Corporation, 84 NLRB 768 (1949): Marathon 
Electric Manufacturing Corporation, 106 NLRB 
1171 (1953), enf'd, 28 LaBor CASES 69,234 
223 F. (2d) 338 (CA D. of C., 1955), cert. den 
350 U. S. 981 (1956), union petition for reh'g 
den., 351 U. S. 915 (1956): Michigan Lumber 
Fabricators, Inc., 111 NLRB 579 (1955): Arm- 
strong Cork Company, 112 NLRB 1420 (1955) 
for engaging in a slowdown, Elk Lumber Com 
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a Rriecvatice even though re wular 


ance machinery has been established ~ are 
not thereby engaging in activities protected 
under the act.“ Board and court precedents 
strongly suggest that grievance procedures 
them built-in no-strike commit 


carry with 


ments 

‘| he case ot i / 
the Board’s treatment of 
take strike 


grievance 


Vead, Ine 
employees 
instead of mvoking the 
When a truck termi 


busimess 


epitomizes 


who 


action 
machinery 
and a union agent 
disagreed the 


signment of a driver, the manager suggested 


nal manawer 


working hours and as 


arbitration, which the existing contract pro 


‘exclusive’ means for settling 


The 


drivers struck 


vided as the 
proposal was rejected; in 
on the 


Rrievances 
stead, the following 
action, 
and the NLRE 
(Also, thie employer sought a tederal myune 
basis of the Norris 


and a successful Section 


day, the drivers were fired for their 


union fled charges with the 
tion—denied on the 
LaGuardia 
SOL suit) for 
decision of the 
that the strikers were 


damawes.”) Contrary to the 
found 
hired 


an « xplic tone 


trial examiner, who 


discriminatorily 


because the contract lacked 


pany, 91 NLRB 333 (1950), and California 
Cotton Cooperative Association, Ltd., 110 NLRB 
1494 (1954): for threatening a strike, NLRB 1 
Sands Manufacturing Company, 1 LABOR CASES 
* 17.044, 306 U. S. 332, 344 (1939): for inciting 
it. NLRB vw. National Die Casting Company, 
24 LABOR CASES ° 67,867, 207 F. (2d) 344 (CA-7 
1953), setting aside 94 NLRB 845 (1951)) 
Where the strike has been provoked by the 
employer's unfair labor practices or by unsafe 
working conditions, the employer may not take 
punitive action against the strikers notwith 
standing no-strike and arbitration provisions 
(Mastro Plastics Corporation v. NLRB, 26 LA 
BOR CASES © 68,584, 214 F. (2d) 462 (CA-2, 1954) 
enforcing 103 NLRB 511 (1953), aff'd, 20 LABOR 
CASES 69,779, 350 U. S. 270 (1956), reh'g den, 
June 11, 1956: NLRB wv. Wagner Iron Works, 
27 LABOR CASES © 69,041, 220 F. (2d) 126 (CA-7 
1955), enforcing as mod., 104 NLRB 445 (1953) 
106 NLRB 675 (1953) and 108 NLRB 1236 (1954), 
company and union petitions for cert. den, 
350 U. S. 981 (1956), company petition for reh'g 
den. (CA-7, April 11, 1957): and Knight Morley 
Corporation, 116 NLRB 140 (1956)). Note the 
distinctions drawn by the Board between the 
latter case and American Manufacturing Com 
pany of Texas, cited at footnote 53: and NLRB 
v. Kohler Company, 27 Cases 69.024 
220 F. (2d) 3 (CA-7, 1955), enforcing 108 NLRB 
207 (1954) 
L 
26 LABOR 
(DC Mass., 1954) 
217 F. (2d) 6 (CA-1 
”" 27 LABOR CASES 
(DC Mass., 1954) and 27 LanBor 
129 F. Supp. 313 (DC Mass 1955) 
den. 29 LABOR CASES ° 69,802, 230 F 
(CA-1, 1956), union petition for cert 
18, 1956, 352 U. S. 802 (1956) 


Mead, Inc., 113 NLRB 1040 (1955) 
CASES ‘ 68,765, 125 F. Supp. 331 
aff'd, 27 LABOR CASES ° 68. 80R 
1954) 
* 68.889, 126 F. Supp. 466 
CASES ° 69.069, 
aff'd, cert 
(2d) 576 
filed June 
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strike clause, the Board concluded that the 
broad arbitration clause “excluded any other 
means but arbitration for the resolution of 
disputes, particularly unilateral action by 
any party.” The employees lost their pro- 
tection for taking direct action because arbi- 
tration, in the Board’s view, was neither 
elective nor advisory but “constituted the 
parties’ agreed-upon substitute for all other 
methods for resolving disputes subject to 
the grievance and arbitration procedure.” 
Says the Board: “Collective bargaining 
agreements should be binding upon 
the employer and employees.” ” 


The union argued that the employees 
could resort to self-help in the absence of 
a specific no-strike clause. The arbitration 
panel was attacked by the union because 
it had functioned ineffectively in a dispute 
involving another employer. But the NLRB 
was unpersuaded by either argument, al- 
though some arbitrators believe that where 
a contract omits a no-strike clause, the 
parties intend that the union be free to 
strike over an unresolved difference. Ap- 
parently, consideration of public policy and 
the “exclusive” arbitration clause convinced 
the Board to lend its statutory support to 
peaceful, nonstrike procedures for adjusting 
contractual differences. In language which 
left no doubt where it stood, the Board 
observed: 


“Every encouragement should be given 
to the making and enforcement of ... [no- 
strike | clauses, But, if employees may effec- 


tively call upon the Board to protect them 
when they arbitrarily breach clear and bind- 
ing arbitration clauses of this kind, and turn 
to the use of economic force for the settle- 
ment of grievances rather than to the con- 
tractual, quasi-judicial procedure, the effect 
will be to discourage the making of, and the 
adherence to, contractual arbitration pro- 
cedures. To hold that a strike in further- 
ance of such material breach of a clear and 
binding contractual arbitration clause is to 
be protected by this Board would be con- 
trary to the labor policy embodied in the 
National Labor Relations Act as interpreted 
by the courts of appeals and the Su- 
preme Court.” ® 


"Cited at footnote 56, at pp. 1042-1043. 

” At p. 1043. Note, however, that a no- 
strike clause does not protect the discharge 
of strikers where the contract was made with 
an unlawfully assisted union because such a 
contract is found invalid (Summers Fertilizer 
Company, Inc., CCH Labor Law Reports (4th 
Ed.), Vol. 5, { 54,345, 117 NLRB, No. 34 (1957)) 

" Cited at footnote 55. 
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However, the statutory denial of protec- 
tion to employees who strike in breach of a 
no-strike clause does not prevail where the 
strike is provoked by the employer’s unfair 
labor practices. In the Mastro case," the 
Supreme Court concluded that the no-strike 
clause waived only the union’s right to strike 
over economic benefits and not its right to 
strike against unfair labor practices. The 
union could have—but didn’t—explicitly forego 
the right to self-help in the face of the 
employer's unlawful conduct. The Court 
reasoned that if the act guarantees em- 
ployees freedom to select their own bargain- 
ing agent, interference with that right by 
the employer renders nugatory any imple- 
mentation of the arbitration and no-strike 
provisions. To adopt the view that, for the 
duration of a one-year contract, the em- 
ployer could—by coercion, interference and 
threats of discharge—cause employees to 
join another union would engraft onto the 
contract and into the act language nowhere 
explicitly recited. Moreover, the Court noted, 
Section 13 of the act lends support to the 
view that employees possess the right to 
strike to protect their freedom of concerted 
action. To give the deepest meaning to the 
twin objectives of the act—protect the right 
of concerted action and substitute collec- 
tive bargaining for economic warfare—the 
Court found that employees are engaged in 
lawful conduct when they strike because of 
employer uffair labor practices, notwith- 
standing no-strike and arbitration clauses. 

Both the court of appeals and the Su- 
preme Court stressed the “flagrancy” of the 
unfair labor practices and, without indi- 
cation in text or footnote, demonstrated 
agreement with the Ninth Circuit’s Walt 
Disney decision, cited above. “Significantly, 
perhaps, both Mastro and Wagner Tron, 
where certiorari was denied, involved un- 
lawful assistance to one of two rival unions. 
The Supreme Court removed from the orbit 
of the no-strike clause any difference arising 
out of a matter not susceptible of resolution 
by arbitration. Neither the Board nor the 
courts will permit arbitration as a defense 
when the employer seeks to undermine the 
representative status of the union.” 


“It is interesting to note that in Mastro the 
Second Circuit stated that had the cause of 
the strike been the discharge of the employee 
(as unsuccessfully claimed before the Board 
and court by the employer), it would have 
agreed with the employer's argument that the 
no-strike clause applied even to matters ‘‘out- 
side’’ the contract and that the discharge— 
alleged to be a violation of the act—could have 
been arbitrated, This dictum suggests how the 
court felt about honoring arbitration 
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Another exception to the sanctions applied 
against employees breaching a_ no-strike 
clause called into play seldom-used Section 
502." In the Knight Morley case," the 
employees walked out because of hazardous 
working conditions despite no-strike and 
five-step grievance provisions. Having de- 
termined that the employees left because 
working conditions were “abnormally dan- 
gerous,” the Board rejected the unused- 
arbitration defense advanced by the em- 
ployer on the basis of Walt Disney and 
Wagner Iron and found that the employees 
were unlawfully fired. The NLRB reasoned 
that the walkout precipitated by unsafe 
working conditions was not a “strike” and, 
therefore, this action was completely outside 
the scope of the no-strike and arbitration 
provisions of the contract. Similar to the 
rationale of the Supreme Court in Mastro, 
these provisions are intended to deal with 
differences arising over the meaning and 
application of contractual terms and are not 
intended to apply to matters “outside” the 
contract. 

Perhaps it might be argued that the Knight 
Morley issue should have been referred to 
the parties’ grievance machinery. They ob- 
serve that the arbitrator, not the NLRB, 
can best determine what really caused the 
walkout and, if it were found to have been 
precipitated by “abnormally dangerous con 
ditions,” the arbitrator would render an award 
which would aid the parties in effectuat- 
ing their collective bargaining. However, 
in the absence of a and unequiv 
ocal clause providing for arbitration of all 
matters affecting the parties, the Board, like 
the Supreme Court in the analagous Mas 


clear 


tro situation, concluded that the employees 
could walk out without being fired. In or 
der to cover such situations, if they want 
them, covered by the contract, the union 
and the employer will have to pay more 
careful attention to the draftsmanship ot 
arbitration The delineation to be 
drawn between differences covered by, and 
outside of, arbitration provisions will only 
be determined by the evolution of the act 
and the terms of written agreements 


clauses 


One caveat should be noted. 
walk out under the 


Employees 


may guise of unsafe 


*® ‘Nothing in this Act shall be construed to 
require an individual employee to render labor 
or service without his consent, nor shall any- 


thing in this Act be construed to make the 
quitting of his labor by an individual employee 
an illegal act; nor shall any court issue any 
process to compel the performance by an indi- 
vidual employee of such labor or service, with- 
out his consent; nor shall the quitting of labor 
by an employee or employees in good faith be 
cause of abnormally dangerous conditions for 
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working conditions even though the real ob- 
ject of their action may be to obtain certain 
concessions. To avoid such a contingency 
determination ot 
Also, intraunion 
may exploit 


Rodgers, in his 


requires the most careful 


the precipitating cause 
factionalism or rival unions 
such situations. Member 
special concurrence in Knight Morley, sug 
gested the kind of evidence which should 
be adduced to make an objective determi 
nation of the cause of the walkout. 


(AutuHors’ Nore 
this article was written, the Board has is- 
In the first 
disputes 


Since the main text of 


sued two significant decisions.” 
case, it held that a over 
which were cognizable under the grievance’ 


strike 


machinery was, in the context, a refusal to 
bargain within the meaning of Section & 
(b)(3) of the LMRA and, in the other, that 
a strike in protest arbitrator's 
decision under the contract was an attempt 
to change or modify the contract without 


against an 


first complying with the procedural require 
ments of Section 8(d); hence the strike was 
a violation of &(b)(3). The Board 
the latter 


said in 
case 

“In our [the award] became 
as much a part of the contract 


had been written in nunc pro tune 


opinion, 
as 


In neither case did the contract contain an 
Thus, the 
added another discouragement to resort to 
strike 
viding for 


express no-strike clause Board has 


during the term of a contract 


arbitration 


pro 


During the last two years the office of the 
General Counsel has sustained five regional 


office dismissals,” on grounds consistent 
with the Board's disposition of cases where 
workers strike in the face of no-strike and 


arbitration provisions 


Treatment 
of Contractual Waivers 


The Board, with court approval, has per 
mitted what otherwise 
might have constituted an untair labor prac 
tice. With respect to those right 
which directly or indirectly are 
statute 


parties to “waive” 


or privileges 
vested in the 


union under the recognition, unrn 


work at the place of employment of such em- 
ployee or employees be deemed a strike under 
this Act.”’ (Italics supplied.) 

“ Knight Morley, cited at footnote 55 See 
special concurrence of Member Rodgers 

® Boone County Coal Corporation, CCH Labor 
Law Reports (4th Ed.), Vol. 5, © 54,507, 117 
NLRB, No. 154 (1957), and Westmoreland Coal 
Company, CCH Labor Law Reports (4th Ed.), 
Vol. 5, © 54,508, 117 NLRB, No. 155 (1957) 

” K-705, -719, -724, -759 and -789 
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security, deduction of dues, use of bulletin 
board, access to the plant or furnishing of 
information—as distinguished from benefits 
“uniquely personal” to employees, the Board 
has generally refrained from intruding upon 
disposition by contract. A union which 
agreed that the grievance committee of each 
of an employer’s two plants would be limited 
to employees of the respective plants cannot 
later complain (to the Board) that the em- 
ployer was unduly circumscribing its choice 
of representatives; this was the holding in 
the Shell Oil case.” Moreover, although the 
Board normally frowns upon changes in 
working conditions effected by an employer 
without consulting the union, an agreement 
which provides that the employer may uni- 
laterally select, hire, promote or discipline 
employees will apparently be respected.” It 
is only necessary that the waiver be clear 
and unequivocal.” A waiver has been held 
to exist where the parties had discussed a 
subject but failed to mention it in the con- 
tract eventually executed” and also where 
the union either has failed to protest or has 
abandoned its protest against unilateral ac- 
tion taken by an employer without prior 
consultation.“ A union has been permitted 
to waive its right to participate in the ad- 
ministration of merit increases” and to 
agree that it will not represent employees 
for a stipulated period.” In each of these 
93 NLRB 161 (1951); 


CCH Labor Law 
117 NLRB, 


Shell Oil Company, 
Scott Lumber Company, Inc., 
Reports (4th Ed.), Vol. 5, © 54,612, 
No. 249 (1957) 

This follows from American National In- 
surance Company, 89 NLRB 185 (1950), enforce- 
ment granted in part, 19 LABOR CASES ‘ 66,188, 
187 F. (2d) 307, aff'd, 21 LABOR CASES { 66,980, 
343 U. S. 395 (1952), which held that an em- 
ployer was not refusing to bargain when he 
insisted upon the inclusion of such a clause 
in the contract 

” Nash-Finch Company, 103 NLRB 1695 (1953), 
set aside on other grounds, 25 LABOR CASES 
{ 68,316, 211 F. (2d) 622 (CA-8, 1954); New 
Britain Machine Company, 105 NLRB 646 (1953), 
enf'd, 25 LaBor Cases © 68,141, 210 F. (2d) 61 
(CA-2, 1954): Bethlehem Steel Company, 89 
NLRB 341 (1950), motion for reconsideration 
den., 89 NLRB 1476 (1950), set aside on other 
grounds, 20 LABOR CASES ° 66,375, 191 F. (2d) 
340 (CA D. of C., 1951). 

™ Jacobs Manufacturing Company, 94 NLRB 
1214 (1951), enf'd, 21 LABOR CASES 66,949, 
196 F. (2d) 680 (CA-2, 1952), wherein it was 
held that the employer was under no obligation 
to discuss the question of insurance raised at 
midterm of the contract, since the topic had 
been discussed during negotiations, although 
no agreement was reached and no mention was 
made of the subject in the contract finally exe- 
cuted; in the same case, the employer was 
ordered to discuss pensions, an issue raised by 
the union, since it had not been the subject 
of precontract negotiations. 

" Betty Brooks Company, 99 NLRB 1237 
(1952): Times Publishing Company, 100 NLRB 


cases, the Board, on the basis of precontract 
negotiations or contractual provisions, has 
dismissed a complaint or representation case 
which, absent the private dealings between 
the parties, would have resulted in a Board 


order. 

On the other hand, the Board will not 
accord significant weight to private agree- 
ments purporting to “settle” unfair labor 
practices, even though the union is a party 
to such private arrangements.” 


In the Westinghouse case," the concepts 
of contractual waiver and available arbitra- 
tion were combined. The issue was whether 
the employer could lawfully deny the union 
access to the plant to conduct an on-the-job 
analysis of an aggrieved employee's job 
duties in order to handle properly his 
grievance. Former Chairman Farmer, in a 
separate opinion,” concluded that the right 
of “access” and the conditions under which 
this privilege could be exercised are bar 
gainable subjects; if the contract provides 
no explicit answer to resolve this difference, 
the grievance machinery should be utilized 
In language which is worthy of perusal, h« 
observed: 

“This is the kind of dispute which 
can be best resolved by collective bargain- 
ing rather than administrative fiat or judicial 
decree. The issue is inextricably tied 
638 (1952); Allis-Chalmers Manufacturing Com- 
pany, 106 NLRB 939 (1953): E-Z Mills, Inc., 
106 NLRB 1039 (1953): Frohman Manufacturing 
Company, Inc., 107 NLRB 1308 (1954). 

™% Globe-Union, Inc., 97 NLRB 1026 (1952): 
General Controls Company, 88 NLRB 1341 
(1950) 

™ Briggs Indiana Corporation, 63 NLRB 1270 
(1945): Badenhausen Corporation, 113 NLRB 
867 (1955): Huron Portland Cement Company, 
115 NLRB 879 (1956). 

™ Kelly-Springfield Tire Company, 6 NLRB 
325 (1938): Ann Arbor Press, 12 NLRB 640 
(1939); General Motors Corporation, 14 NLRB 

3 (1939), enf'd, 3 LABOR CASES ° 60,190, 116 
F. (2d) 306 (CCA-7, 1940); Granite State Ma 
chine Company, Inc., 830 NLRB 79 (1948): Na 
tional Biscuit Company, 83 NLRB 79 (1949) 
enf'd as modified, 19 LABOR CASES { 66,062, 185 
F. (2d) 123 (CA-3, 1950). But note that labor 
agreements carry some weight in the Board's 
determination of the appropriate unit. 

% Westinghouse Electric Corporation, 113 
NLRB 954 (1955) 

* Member (now Chairman) Leedom voted to 
dismiss the complaint on the ground that the 
employer's denial of access was not an unrea- 
sonable impediment to the union's exercise of 
its bargaining rights: Member Rodgers con- 
curred with the dismissal because he felt that 
the union did not need on-the-spot information 
to process the grievance. Minority Members 
Murdock and Peterson, like the trial examiner, 
would have sustained the complaint on the 
ground that the union's access was essential to 
its proper handling of the grievance. 


October, 1957 @ Labor Law Journal 


688 


in with the of the agreed-upon 
grievance procedure, and it belongs on the 
table when the 
chinery is under negotiation Phe 
ment which eventuates will then become 
an integral part of the contract. In 
this way only can this aspect of grievance 
handling be made to fit in with the orderly 
step-by-step handling and disposition ol 
individual grievances, ‘This 
finitely more desirable to both parties than 


operation 


bargaining grievance ma 


agree 


should be in 


any attempt to remove this problem trom 


bargaining and 


the area of free collectrve 


place it in a context of administrative 


regulation.” 
believed, 


To sustain the complaint, he 


“portend a degree of Government 
interterence in the 
ship” which was not 
Congress when it passed the LMRA 


those ol the 


would 
day-to-day relation 
contemplated by 
Con 
trarv to his views (and to 
other two members who joined with Chai 
man Farmer but on other grounds), Mem 
bers Murdock and Peterson believed that 
the availabilitv of arbitration was no substi 
tute for permitting unton access to the plant 
handling; they 
“waiver” 


in furtherance ot grievance 
that either there was no 
contract or, u there 
it could not be sustained because 
poli \ 


found 


in the such a 


Was 
“waiver,” 
it was inconsistent with 
While it is a fact that the chairman’s view 
was not shared by the others ot the majority 
who joined with him, it 1s nonetheless a 
significant sign of official thinking in deal 
ne with contractual provisions, partl ularly 


arbitration. 


In the International News case,” the issu 
involved the furnishing of information to the 
union under a wage reopening claus¢ When 
the union sought detailed data on merit in 
creases, bonuses and commissions, the em 
ployer refused to comply, asserting that no 
union wage proposal had been submitted 
Furthermore, he emphasized that no umot 
grievance had filed; if it had been, 
the arbitration clause could be invoked 
Without taking the matter up through the 
grievance machinery, the uimion invoked the 
services of the NLRB. At issue was whether 
the union had 
bargained away the right to such imtorma 
tion. Then Chairman Farmer and Member 
Rodgers held that, by signing the contract 
containing an “information” clause, the 
had “waived” its lawful right to de 


been 


clearly and unmistakably 


union 


’ Westinghouse Electric Corporation, cited at 
footnote 75, at p. 959 

scf. Leland-Gifford Company and Hekman 
Furniture Company, cited at footnote 26 


Collective Bargaining and the NLRB 


data: Member (now Chairman) 


1 in dismissing the complaint 


mand the 
Leedom 
Again, dissenting Members Murdock and 
und the employer's 
could 
statutory rieht. But 


the stabilizing alue 


Peterson would have t 


conduct unlawt because the umon 


1 
not Walve a lawttl 


the majority stressed 
ot contracts and revealed its reluctance to 


expand the area ol federal intrusion by ob 


serving that would be an abuse of the 
throw the weight ot 


sanction behind the l on’ 
disturb the 


Board’s mand: to 
(G,overnment 
terms of the 
achieved 
table 
than the Board's 


attempt to 


bargain the parties themselves 


lhe give and take of the bargamins 
is undoubtedly a better place 
offices for resolving disputes as to the 
data parties 
W here 


themselves decided the issu 
been 


and amount of informational 


must give to each 
the parties 

at the bar table, the issue 
taken away from the Board and there ts no 


lo hold otherwise 


aiming has 


need tor it to mtertere 


parts lo a bargamins 


is to encourage one 


avreement to resort to the Board’s process 
mitract whicl the 
had 


stabilized 


to upset the terms ora 


other party to the agreement every 
to beleve had been 


good reason 


tor a definite period.” * 


contrast tl aln ve case 


Intermountam 


An interesting 
is revealed im the 
Equipment decision, 


After a unit compo ed ot a seg 


Board’ 
which Was re versed by 
the court 
ment of the company s empl yee was certt 
fied by the NILRB, the union propo ed 
that certain existing benefits 
bonuses and leave) be im 
contract When the em 


ing bargaiming 
( vear-end sick 
corporated in the 
ployer opposed this proposal but pr mised 
benefits without 


the union negotiate d 


to continue such incluching 
them im the 
a4 contract which included 
a union shop and arbitration, The 


upon 


contract 
substantial ware 
mcreases, 
awreement 


benefits 


union members ratified the 
being assured that the tv would 
notwithstanding 
on these items. Without notiheation 


union, the employer discontu ued the 


be continued contractual 


silence 
to the 
benefits tor 
unit but accorded them to the unrepresente dl 
workers \ Board found 

violation on the conduct 
complained of was intended 
and had the effect ot 
membership. (In so concluding, 
that the 


empl yees im the represented 


majority of the 
yround that the 
to discourage 
discouraging, union 
they found 


as. a fact employer had not rally 


”% International News Service Division, Hearst 
Corporation, 113 NLRB 1067 (1955) 
At pp. 1071-1072 
Intermountain 
NLRB 1371 (1955) 


Equipment Company, 


| 
| 


agreed to continue the benefits.) Chairman 
Leedom, dissenting, stressed the fact that 
the unionized employees had received eco- 
nomic benefits which far exceeded in value 
the withdrawn benefits; considering this 
fact and the employer’s prompt acceptance 
of a union shop, he concluded that when the 
union accepted the contract without men- 
tion of the two items it was put on notice 
that the employer might act unilaterally 
with respect to them. He reasoned: “It is 
a risk inherent in the [collective bargaining] 
process which the Union and its members 
assumed when they elected to engage in 
collective action.”™ Chairman lLeedom's 
views were adopted by the court upon re- 
view,” since it found that by agreeing to 
omit paid sick leave and bonuses from the 
contract the union could not later obtain 
from the NILRB what it had failed to obtain 
in bargaining. This court view strikingly 
parallels the Board’s emphasis on contrac 
tual stability in the /nternational News case 


Westinghouse, International News and In 
termountain I:quipment, taken together, con 
tain the that the exclusive 
bargaining relationship is a two-sided coin. 
The “right” of exclusive bargaining, en 
forced in an atmosphere of encouragement 
of free collective bargaining, carries with it 
certain “disabilities,” equally necessary for 
such encouragement. In involving 
what otherwise might be considered unfair 
labor practices (which tend to discourage 
collective bargaining), the Board exercises 
its discretion to give full weight to private 
agreements. (This also tends to encourage 
collective bargaining.) Also, it might be 
noted that we have here another accommo 
dation—an accommodation of the concepts 
of maximum public responsibility and mini 
intervention. 


suggestion 


mum government 


Although the foregoing discussion and 
analysis indicates that Board and courts are 


st At 
31 


p. 1378 
LABOR CASES ‘ 70,386 (CA-9, 1956) 

“Gay Paree Undergarment Company, 91 
NLRB 1363 (1950): Radio Officers’ Union v 
NLRB, NLRB wv. Teamsters, Gaynor News Com- 
pany v. NLRB, 25 LABOR CASES © 68,111, 347 
U. S. 17 (1954); Pacific Intermountain Express 
Company, Minneapolis Star & Tribune Company 
and North East Texas Motor Lines, Inc., cited 
at footnote 45; Jandel Furs, 100 NLRB 1390 
(1952) The Englander Company, 109 NLRB 
326 (1954). Similarly, the Board held that a 
contract is no bar to a rival union petition 
when it contains a clause permitting the union 
to determine seniority (Theo, Hamm Brewing 
Company, CCH Labor Law Reports (4th Ed.), 
Vol. 5, € 53,760, 115 NLRB 1157 (1956)). 

clauses have been held 
lawful even though they ‘‘discriminate’’ be- 
tween members of the same bargaining unit 
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giving much weight to contractual pro- 
visions, this should not be taken to mean 
that they would similarly treat contractual 
clauses expressly prohibited by the LMRA 
Such clauses—closed preference in 
employment for union members, exclusive 
union control over employee seniority o1 
union control over welfare funds “—involve 
discrimination” between individual em 
ployees within the same bargaining unit and 
not, as in the three cases discussed above, 
“discrimination” against an entire bargain- 
ing unit.” The distinction is similar to that 
applied in “arbitration” defenses where the 
Board will not accord weight to arbitration 
when the conduct complained of is disparate 
treatment among members of the bargain- 
ing category but will support such a defense 
when the union is complaining of employe: 
action affecting all members of the unit. 


shop, 


Somewhere between the “individual” and 
“union-type” discrimination lies the treat 
ment of “hot cargo” clauses, which gener- 
ally provide that union members will not 
be penalized for refusing to handle goods 
coming from, or destined for, an employer 
designated as “unfair” by the union. On 
first impression, the Board—with court ap 
proval—concluded that either the existence 
or the implementation of such a clause was 
lawiu “protected”—secondary boycott 
However, in its decision in the McAllister 
Transfer Company case," the Board, two 
members dissenting, held that a hot-cargo 
clause, while not unlawful per se, would not 
constitute a defense to a secondary boycott 
charge when the secondary employer orders 
his employees to handle “hot” goods despite 
This position was maintained 
contention that the 
encourage em 


clause. 
the minority 
majority decision would 
ployers to violate their collective bargaining 
agreements. More recently, in the Sand 
Door and Plywood Company case,” the Board 


the 
cle spite 


because such clauses are beneficial to the entire 


Motor Company v. Huffman, 23 
LABOR CASES { 67,505, 345 U. S. 330 (1953)) 
Similarly, a union may achieve the objective 
of spreading employment by a contractual pro- 
vision limiting overtime, even though this ‘‘dis- 
criminates’’ against members of the unit be- 
cause an individual employee has no lawful 
right ‘‘to refrain from’’ obeying a valid con- 
tractual provision (Abe Meltzer, Inc., 108 NLRB 
1506 (1954), enforcement den., 28 LABOR CASES 
{ 69,304, 224 F. (2d) 78 (CA-2, 1955)). 

“ Conway’s Express, 87 NLRB 972 (1949), 
enf'd sub. nom. Rabouin, d.b.a. Conway’s Ex- 
press, 21 LBAOR CASES { 66,836, 195 F. (2d) 
906 (CA-2, 1952) 

110 NLRB 1769 (1954) 

“CJA, Local 1976, 113 NLRB 1210, enf'd, 31 
LABOR CASES { 70,504, 241 F. (2d) 147 (CA-9 
1957); CJA, Local 11, and General Millwork 
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unit (Ford 


has had occasion to answer a question posed 
by McAllister—as to whether a hot-cargo 
clause makes lawful a union-induced strike 
by employees of a neutral employer who, 
under threat of strike to enforce the clause, 
abides by the clause and concurs in_ his 
employees’ refusal to handle unfair goods 
A divided Board held that such a clause was 
no defense even where the neutral employer 
acquiesces in the refusal of his employees 
to perform. While both the majority and 
minority agreed that the clause itself was 
not a violation of the LMRA, the majority 
reasoned that a secondary employer and his 
employees cannot waive the protection af 
forded the public by the act. The majority 
did indicate, however, that an employer- 
but not the union—might lawfully order his 
employees not to handle hot goods. The 
Board has not yet been called upon to de 
termine whether a strike to secure a hot 
cargo clause would be found unlawful. 


Contract clauses restricting the employer's 
right to subcontract work or 
certain work to members of a 
labor organization have also confronted the 
Board. While clauses of the former type 
have not been held unlawful,” clauses of the 
latter type have been struck down because 
they provided, in effect, for a closed shop.” 
A strike to achieve an “assignment” clause, 
where the underlying conflict is a jurisdic 
tional dispute between two unions, has also 
been held unlawful.” 


to assign 


his 
particular 


Board treatment of contractual hot-cargo 
illustrates the 
not be honored 


and assignment provisions 
kind of clauses which may 
they considered 


\ reading and considera 


because are inimical to 


public interests 
(Footnote 88% continued) 
Corporation, 113 NLRB 1084 (1955), enf'd, 32 
LABOR CASES ¢ 70,631, 242 F. (2d) 932 (CA-6 
1957): JBT, Local &8&6, and American Iron and 
Machine Works, 115 NLRB 800 (1956), enforce 
ment den 32 LABOR CASES 70.689 (CA 
of C 1957): IBT, Local 680 [(Crowley’s 
Milk Company, Inc.], CCH Labor Law Reports 
(4th Ed.), Vol. 5, © 54,1644. 116 NLRB 1408 
(1956): IBT, Local 135, fand| Capital 
Paper Company, CCH Labor Law Reports (4th 
Ed.), Vol. 5, © 54,425, 117 NLRB, No. 95 (1957) 
Local 1016, United Brotherhood of Carpenters 
& Joiners of America [Booher Lumber Com 
pany, Inc.|, CCH Labor Law Reports (4th Ed.) 
Vol. 5, © 54,590, 117 NLRB, No. 210 (1957) 

” Ferro-o Corporation, 102 NLRB 1646 
(1952): in Timken Roller Bearing Company, 
cited at footnotes 19 and 21, the Board, with 
court approval, held that subcontracting was a 
bargainable subject (70 NLRB 518) 

” Carrier Corporation, 111 NLRB 940 (1955) 
Refrigeration Equipment Company, 112 NLRB 
608 (1955) 

“LIU, Local 9%, 
‘CH Labor Law Reports 
54,358, 117 NLRB, No. 45 


Company, 
Vol. 5 
Building 


Anning-Johnson 
(4th Ed.) 
q (1957) 
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the 
drawn be 


cases discloses complex 


which 


tion of these 


accommodation must be 
tween allowing unions and employers com 
plete freedom in working out their mutual 
problems and limiting their freedom in the 
However one views the ce 
that the Board, acting 
these 


public interest 
lineation, it is clear 
in the public interest, 
It must always be remembered 


must decide 
questions 
that the Board 
brought to it 

that such cases come to the Board suggest 
that the contractual have not ful 
filled their function and objective Perhaps 
the best way employers and unions 
avoid NLRB rulings on contractual clause 
is more careful draftsmanship and imple 


when a case is 


very 


acts only 


Consequently, the fact 


clauses 


Can 


mentation of such clauses, bearing in mind 
the requirements of the LMRA as inte: 
preted by the NLRB and the courts 


Representation Cases 
and Jurisdictional Disputes 


that the Board 
clauses to oust it 
deter 


It has been noted * will 
not 
trom defining the 
mining which contending union was entitled 

Although the 
AFL-CIO in the 


raiding” pact, 


permit contractual 


appropt late unit of 


to exclusive recognition 
Board cooperates with the 
implementation of the 
it has consistently declined to dismiss peti 
because 


“no 


tions in representation cases either 


arbitrator estab 


the matter was before the 
lished under the pact or because a decision 
had which the 
refused to However, 
the 

pact 


the 


losing union 
the 
inter 


been rendered 


accept.” where 
operation ot lormer 
iIntrauniog 


withdraw 


successtul 


now results in a 


union 
request to representation 


Contractors Association of New Jersey, 118 
NLRB, No. 126 (1957) 

”@ Cases cited at footnote 27 

“When a representation petition is filed by 
an ‘‘outside union which is a signatory to 
the “no raid’’ pact and when the incumbent 
union, either certified by the NLRB or en 
joying collective bargaining relationship § for 
at least one year, opposes the petition, the 
Board will suspend action for at least 30 days 
to allow the procedures under the pact to be 
used in settling the matter 

" Pollock Paper Corporation, 115 
(1956) North American Aviation, 
NLRB 1099 (1956): F. C. Russell 
CCH Labor Law Reports (4th Ed.) 
* 54.047, 116 NLRB 1015 (1956): Minute Maid 
Corporation, CCH Labor Law Reports (4th 
Ed.), Vol. 5, © 54,326. 117 NLRB, No. 17 (1957) 
American Potash & Chemical Corporation, CCH 
Labor Law Reports (4th Ed.), Vol. 5. € 54.557 
117 NLRB, No. 198 (1957). An interesting ques 
tion, which has not arisen apparently. would in 
volve a situation where the union certified b» 
the NLRB refused to represent the employee 
because of the operation of the ‘‘no raid pact 


NLRB 231 
Ine 115 
Company, 

Vol 5 
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petition, there are no reported Board de- 


cisions declining to grant such withdrawals. 
provi- 
will 


Under the 
sions,” an agreement by 
serve to deprive the Board of jurisdiction. 
\lthough the NLRB is called upon to make 
a determination of rights as between parties 

which labor organization, trade, craft or 
entitled to perform the work in 
these parties are given ten days 


jurisdictional-dispute 
the parties 


class is 
question 
either to adjust the matter voluntarily or to 
agree upon a method of adjustment; upon 
Joard that either of these 
fulfilled, the charge 


notification to the 
alternatives 
will be dismissed, 


has been 


Shortly after the act was passed, the 
National Joint Board tor the Settlement of 
Jurisdictional Disputes was established by 
the Building and Construction Trades De- 
‘partment, AFL, the Associated Genera! 
Contractors and a committee representing 
various specialty building contractors. Its 
objective was to provide a board of arbitra 
tion for the disposition of work disputes 
between affiliates of the department. It is 
standard operating procedure in the regional 
NLRB office to call the parties’ attention 
to this mode of settlement and to facilitate 
the joint board’s intervention, Voluntary 
submission of a jurisdictional dispute to the 
joint board or to an arbitrator chosen by all 
parties would undoubtedly result in the dis 
missal of the jurisdictional-dispute charge. 


The most recent annual report of the joint 
board” indicates how the cooperation be 
tween the NILRB and the joint board has 
substantially reduced the number of dis 
putes calling for NILRB intervention. Even 
though the union will not comply with an 
adverse decision of the joint board, the 
NILRB will not intrude because such action 
would “condone and sanetion [the 
union'’s| breach of the agreement, and would 
tend to discourage and render worthless the 
making of such agreements, contrary to the 
statutory purpose to encourage the volun- 
tary adjustment of jurisdictional disputes. 
Otherwise, any party adversely affected by 
a determination made pursuant to the agree 
ment could breach . [it] with impunity, 
and then have recourse to this Board for 
a redetermination of the dispute in the hope 
that the redetermination might be favor 
able.” 

(Autrnors’ Nore: Since the preparation of 
the principal text of this article, two de- 
” Sections 8(b)(4)(D) and 10(k) 

” Report for 1955 of the National Joint Board 
for Settlement of Jurisdictional Disputes in the 
Building and Construction Industry. 


cisions have been rendered in jurisdictional- 
dispute cases which will undoubtedly have 
significant portents for the future. In A¢ 
coustical Contractors Association of Cleveland 
8-CDC-8, issued on January 14, 1957, the 
trial examiner dismissed a complaint against 
the Lathers Union, which was striking in 
the face of a joint-board decision awarding 
the disputed work to the Carpenters Union, 
on the ground that the Lathers Union had 
agreed upon a method for voluntary disposi- 
tion of such jurisdictional controversies. In 
this case, a complaint issued notwithstand 
ing the absence of a preliminary Section 
10(k) determination of dispute, an 
treated by the court in the Flake case, dis 
cussed below. Although the NLRB itself 
has not yet decided this case, it would ap 
pear to be in conflict with the 4. HW’. Lee 
decision, where the Board refused to pro- 
ceed against a union which was striking 
against an adverse joint-board award. In 
the lake decision, 112 NLRB 1097 (1955), 
enforcement den., 32 LAapor Cases § 70,585, 
242 F. (2d) 722 (CA-3, 1957), the court ot 
appeals concluded that the Board is re 
quired by statute to determine which of two 
contending unions is entitled to the disputed 
work. In the face of long-established NLRB 
sustained by several other cit 
soard generally found that 


issue 


decisions, 
cuits, where the 
a striking union was not entitled to assign 
disputed work to its members instead of to 
the members of another trade, craft or class 
unless the striking union possessed an 
NLRB certification or order or contract 
covering the work in dispute, the Third 
Circuit concluded that the Board has a 
mandate to make an “arbitration type settle- 
ment of the underlying jurisdictional dis- 
pute” even though such a determination 
may be in conflict with other provisions of 
the LMRA. Should this decision become 
the law, then vexing and complex questions 
will arise with respect to the voluntary, as 
contrasted with the governmental, disposi- 
tion of jurisdictional controversies. ) 


More Direct Enforcement 
of Arbitration Provisions? 


In considering the impact of various kinds 
of collective bargaining provisions on NLRB 
action, our principal focus has been on ar- 
bitration clauses. We noted at one point 
that in one of the first arbitration cases the 
NLRB concluded that the refusal to arbi- 


113 NLRB 


“LIU, Local 9, A. W. Lee, Inc., 
947 (1955) 
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trate a dispute was not per se™ a refusal 
to bargain within the meaning of the act.” 
(Cox and Dunlop would deal with this 
question on the basis ot whether or not an 
existing contract reasonably calls for the 
arbitration of either the subject raised o1 
the arbitrability of the subject; if not, there 
is no such duty.”) Nor is there a violation 
of the act when an employer refuses to in 
contract or insists 
concluded, 
items 


arbitration in a 
arbitration clause, if 
certain 


clude 
that an 
should exe lude 
from its coverage.” Failure of the charged 
with an arbitration award 


considered a 


specifically 
party to comply 
would not he 
which would call for Board intervention in 
a case otherwise analogous to Timken 
In the Bretc uel case, ™ the Board, in see k- 
‘ng enforcement of its order calling tor re 
instatement and back pay, pointed out 
that the employer had 
arbitrator's 
However, 


circumstance 


among other tactors 


comply with an 


refused to 
award calling for reimstatement 
the United States Court of Appeals for the 
Fourth Circuit, denying enforcement) on 
grounds not 


trom 


relevant, expressly re 
whether or not 


here 


trained passing on 


* The writers concede that when one talks 
of anything per se, he takes the risk of extract- 
ing more out of a decision than was put into it 
An isolated factor upon which a decision can 
be based is rarely found Board decisions—-as 
well as most human judgment depend upon 
the ‘‘totality’’ of the situation; this should be 
kept in mind when we, on this or other points 
herein. attribute a Board decision to the pres 
ence or absence of any particular element 

” Emerson Electric Manufacturing Corpora 
tion, cited at footnote 13; In 80 NLRB 510 
(1948), the Board adopted the trial examiner's 
observation that the employer's refusal to arbi 
tenable’’ and, as such demonstrated 
good-faith bargaining; Textron Puerto Rico, 
107 NLRB 583 (1953) United Telephone Com 
pany, cited at footnote 30 

Cox and Dunlop, ‘Regulation of Collective 
Bargaining by the NLRB 63 Harvard Lav 
Review 389 (1950), and Duty to 
Collectively During the Term of an Existing 
Agreement,’ 62 Harvard Law Review 1097 
(1950) 

m In 


trate was 


Company, 83 NLRB 
1047 (1949), enf'd, 19 LaBor CASES 66,139 
185 F. (2d) 1022 (CA-5, 1951), the Board held 
that the failure of the employer to agree to the 
inclusion of an arbitration clause (the union 
having first agreed to eliminate the clause if 
the no-strike-no-lockout clauses were ¢ liminated) 
was not a refusal to bargain In American 
National Insurance Company, cited at footnote 
68. the employer insisted in contract negotia- 
tions that he had the right unilaterally to make 
decisions with respect to certain working con- 
ditions and that his decisions on these matters 
were not subject to arbitration 

w Cited at footnotes 19 and 21 

8 NLRB wv. Bretz Fuel Company, 25 LABOR 
Cases € 68,171, 210 F. (2d) 392 (CA-4, 1954) 
In Greater Erie Broadcasting Company—unt- 
reported because no exceptions were filed to the 


Alabama Marble 


Collective Bargaining and the NLRB 


with the award, 


dereliction, 


there had been compliance 
pointing out that such 
might be the 


only 
it occurred, 
but not Board, action 

Unlike the Wisconsin Employment Peac« 
Act,” which makes the breach of a collec 
tive bargaining agreement, including an arbi 


basis for civil, 


tration provision, or a refusal to comply will 
an arbitration award an unfair labor practice, 
proper torum tor 


] 


the “Board 1s not the 
parties seeking to remedy an alleged breac 


of contract or to obtain specific enforcement 
of its terms ota \ proposal to achieve this 
end was contained in the Senate bill prior to 
the adoption ot the LMRA, but was deleted 


in conference, with the observation 


“Once parties have made a collective bar 
that 


usual processes 


National aly 


contract the entorcement ot 
should be lett to the 


and not to the 


” 106 


Valine 
contract 
of the law 
Relations Board 
The act and its legislative history have 


NLRB that it 


grounds in refusing to 


is on sound 


find un 


per suaded the 
statutory 


| arbitrate or a 


lawful either a 
refusal to comply 


refusal to 
with an aware 


the parties agreed to refer 
arbitrator 


intermediate report 
unresolved bargaining issues to an 
But the employer repudiated his agreement 
and refused to accept the arbitrators award 
whereupon the union charged him before the 
NLRB Reasoning that the refusal to accept 
the award was the same as refusing to Incorpo 
rate agreed-upon verms into an agreement. the 
trial examiner sustained the complaint and 
ordered the employer to sign the agreement 
including the award Unless the 
exceptions was the controlling 
could mean that a submission of 
issues to an arbitrator will be equated 
agreement on the terms themselves, in so far as 
the bargaining requirements of the Labor Man 
Relations Act are concerned 
111.06(1)(f) and make the 
eollective bargaining agreement 
(including an agreement to comply with an 
award) an unfair labor practice (Dunphy Boat 
Corporation v. WERB, 25 LABOR CASES * 68.174 
(Wis 1954) Prairie Lodge No 071, Inter 
national Association of Machinists 1 Wisconsin 
Porcelain Company, Dee. No 404 (WERB 
November 9, 1956 
5 United Telephone Company, cited at foot 
note 30, at p. 782. In Old Line Life Insurance 
Company of America, 96 NLRB 499 (1951), aff'd 
by dismissal of the union's petition to set aside 
the Board order, 22 LABor Cases 67,265, 200 
F. (2d) 52 (CA-7, 1952), the NLRB 
p. 509 that the mere failure to perform 4 
contractual commitment is not necessarily an 
unlawful refusal to bargain 
“Pp. 45-546, H. Conf 
3020. quoted by the Supreme Court In 
tion of Westinghouse Salaried Employees + 
Westinghouse Electri Corporation, 27 LABOT 
CASES 69,063, 348 437 (1955) 
See footnote 4: United Tele phon 

cited at footnote 30, at p. 782 


absence of 
factor thi 
negotiating 
with 


agement 
m Section 
breach of a 


said at 


Rept. 510 on H R 


Associa 


Company 
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It has been suggested that the limitation 
imposed upon the NILLRB does not allow the 
Board to treat arbitration in its proper light 
as an extension of collective bargaining. A 
contrasting view holds that many provisions 
in labor contracts are neither explicit grounds 
nor definitive answers for the grievances 
arising under them.” Why are such pro- 
visions written into labor contracts? Under 
the pressure of imminent strike,” obscure, 
ambiguous and, sometimes, even contra- 
dictory clauses are agreed to as the best 
obtainable under the circumstances. Some- 
times such a clause is accepted even though 
it represents no meeting of the minds, since 
it is preferable to a strike. Sometimes there 
is insufficient time and data to permit com 
plete understanding. Therefore, general 
language is incorporated, with the antici- 
pation that many “loose ends” will be ironed 
out in order to effectuate the general agree- 
ment. Indeed, even the arbitration clause 
may be vague and general and an imperfect 
instrument for dealing with later grievances. 
Nor can the bargainers possibly anticipate 
the kinds of problems which may arise un- 
der each clause during the life of the agree 
ment. “To be adequate,” Professor George 
W. Taylor observes, “basic theories of col- 
lective bargaining and of arbitration have 
to take these unspelled-out provisions into 


” 10 
account.””' 


In the past, many strikes occurred during 
the life of a contract over differences about 
how incomplete clauses should be applied. 
I-xperience indicated that the agreement 
was not self-effectuating. Since there was 
no restriction on strikes during the life of 
an agreement, economic power could be and 
was applied to fill out the “unspelled-out” 
clauses, to change stated terms and even to 
change the subject matter incorporated in 
the agreement. Such free access to strikes 
was not conducive to stable industrial rela- 
tions. A term agreement was achieved when 
the strike was restricted and arbitration ac 
cepted as a substitute. 


To add to the problem, labor agreements 
also contain “skeletal clauses” which desig 
nate a general principle without reference 

™ Taylor, “The Unspelled-out Provisions of 
the Labor Agreement,’’ 30 Temple Law Quar- 
terly 20 (1956): Taylor, ‘‘Effectuating the Labor 
Agreement Through Arbitration,’’ paper de- 
livered before the National Academy of Arbi- 
trators, 1949; Shulman, “The Role of Arbitration 
in the Collective Bargaining Process,"’ Institute 
of Industrial Relations, University of California 
(March, 1949); Warren and Bernstein, The 
Arbitration Process (Reprint No. 15, Institute 
of Industrial Relations, University of California, 
1953). 
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to the manner of application or effectuation. 
Collective bargaining which results in un- 
spelled-out and skeletal clauses may be in- 
conclusive, but would the parties or the 
public be better off if strikes were necessary 
to produce crystal-clear agreements? When 
there is no understanding or meeting of the 
minds with respect to the skeletal, incom- 
plete, ambiguous, obscure and contradictory 
clauses, should they be resolved by the 
arbitrator, the NLRB or the courts, since 
the union has given up the right to strike? 

Once parties have voluntarily entered 
into a contract detailing a procedure for 
the disposition of contractual differences, 
good-faith dealing and the prevention of 
economic conflict that the act was designed 
to avoid require that they adhere during 
the contract term to the standards of bar- 
gaining behavior to which they themselves 
have agreed, The NILRA leaves the es- 
tablishment of machinery for the enforce- 
ment of labor agreements to the private 
negotiations of the parties. It would appear 
to be a negation of the underlying policy 
of the act not to have bargaining obligations 
thus incurred specifically enforceable. 

In disposing of the Westmoreland Coal case, 
cited above, the Board has apparently sus- 
tained the theory that compliance with the 
arbitration covenants must be viewed as 
an extension of the statutory obligation to 
bargain, where the union struck against an 
arbitrator’s adverse award. It is anticipated 
that when the occasion arises, the Board 
will apply a like principle where an em- 
ployer refuses to accept an award. Similarly, 
the Board held in Boone County Coal Cor- 
poration that a union unlawfully refused to 
bargain when it struck over a contractual 
dispute cognizable by the grievance and 
arbitration machinery. In the light of the 
two decisions, which appear to accept the 
concept that arbitration is an extension of 
collective bargaining, the Board would not 
have to decide whether a refusal to arbitrate 
or accept an award is a breach of contract 
remediable only by the courts. It could 
determine that such conduct is an unlawful 
refusal to bargain; the remedy would be 
to require the union—or the employer—to 


™ In Lion Oil, cited at footnote 36, the Su- 
preme Court quoted the following, with respect 
to the role of strikes: ‘It would be anomalous 
5 ial to . . . deprive the union of the strike 
threat which, together with ‘the occasional 
strike itself, is the force depended upon to 
facilitate arriving at satisfactory settlements’.”’ 
(Subcommittee on Labor and Management Re- 
lations, ‘Factors in Successful Bargaining."’ 
Senate report under S. Res. 71, 82d Cong., Ist 
Sess., p. 7, committee print.) 

‘” Taylor, cited at footnote 108. 
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bargain by carrying out the agreement to 
arbitrate. Also, by treating such cases 
along the lines suggested by H’estmoreland 
and Boone, the Board would not be called 
upon to decide whether a strike during the 
terms of the contract was for the purpose 
of modifying its terms or of achieving a 
benefit outside the scope of the agreement 
So long as there was an arbitration clause, 
a refusal to arbitrate or accept an award 
would be found unlawful whether the issue 
vas arbitrability or the merits of the 
controversy. 

The offered 
contravenes the complementary sections of 
the LMRA. It has been pointed out that 
the NLRB is charged with the responsibility 
of remedying unfair labor practices but not 
violations, which are specifically 
suits in district courts. If the 
accurately describes 


suggestion above perhaps 


contract 
reserved for 
analysis developed above 
bargaining 
instead of a delineation be 
practices and contract 


the nature of our process, it 
appears that, 
tween unfair labor 
breaches, the two merge into the process. 
To provide separate forums before 
the NILRB and the other before the federal 


is to conceive of labor agreements 


one 


courts 
as fixed, clear, precise and readily yielding 
Under this concept, the 
NLRB decides whether the parties have 
fulfilled their objective bargaining 
dures while the courts decide whether either 
the test of a contract viola 
this treatment of such 
existing pattern 
interesting 


to imterpretation 


proce- 


has met 
Inasmuch as 
cases has been the 
the LMRA was enacted, it is 
to examine the results 


party 


tion. 
since 


The Supreme Court has apparently found 
statutory support under Section 301 for the 


enforcement of agreements to arbitrate con- 
tract differences. Standing foursquare be- 
hind arbitration as the quid pro quo tor an 
agreement not to strike, the Court’s land- 
mark decisions’ laid to rest 
vexing questions ’” which divided the 
courts and perplexed management and labor 
Not only was Section 301 


some of the 
lower 


found to be con 


't Cited at footnote 3 

"2 While there is considerable literature ana- 
lvzing and commenting upon court decisions 
under Sec, 301, the following articles present 
a comprehensive view of the problems raised 
Cox, ‘‘Grievance Arbitration in the Federal 
Courts,"’ 67 Harvard Law Review 591 (1954) 
Wollett and Wellington ‘Federalism and 
Breach of the Labor Agreement,”’ 7 Stanford 
Law Review 445 (1955): Mendelsohn, ‘'Enforce- 
ability of Arbitration Agreements Under Taft- 
Hartley Section 301,"" 66 Yale Law Journal 167 
(1956): Ryza, ‘Suits by and Against Labor 
Organizations under the NLRA,”’ University of 
INlinois Law Forum, p. 101 (Spring, 1955): 
Specific Enforcement of Collective Bargaining 
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stitutional, but it provided adequate sub 
stantive law for the enforcement of arbitration 
agreements. Neither the United States Arh 
tration Act nor the Norris-LaGuardia Act 
posed any obstacles to the majority’s con 
Section 301 Yet, with due 
significance to arbitration 
provide cleat 


struction of 
recognition of the 
ot these decisions, do they 
and unmistakable answers to the use ot 
arbitration as an effective and workable tool 


in our collective bargaining scheme? 


The 
Burton and Harlan and the dis 
Frankturter highlight at least 
(1) arbitralility, 


concurrences ot Justices 


senting Opin 


special 


ton ot Justice 
four areas still unresolved 
union rights, (3) nature ot 


(2) employee v 
federal law 


the grievance and (4) state v 
Experience demonstrates the disputes as to 
contract difference is or 1s not 
covered by the arbitration clause are among 
the most difficult to settle Where this ts 
the issue, will Section 301 compel arbitra 
tion ? Does the depend upon the 
coverage of the arbitration provision—whether 
sufficiently broad to encompass all disputes 
over the meaning 


whether a 


answer 


wv merely those arising 


application of a contract 


and particular 


? 


clause 

This vital 
Court because it 
With respect to the 
arbitration, the 
sult 


treated by the 
below 


issue was not 
was not ratsed 
proper party necessary 


to entlorce two concurring 
Justices sustained the 
an obligation running to a 
and not uniquely personal rights 


enforced by a 


“since it involved 


union a ullton 


controversy 
or employees sought to he 
union. But the remaining majority Justices 
disunguished H’estinghouse, 27 LABor Cases 
{ 69,063, 348 U. S. 437, because the 
concerned the union to 
latter 
union 


three 
cases right of a 
enforce an agreement whereas the 
dealt with the 
to sue and recover unpaid wages on behalt 
The majority believed it un 


indi 


case standing of the 


of employees 


necessary to determine the rights of 
vidual employees to enforce grievance rights 
whether the employee or union may 


whether the 


Ihus, 


compel arbitration, contract 


Agreements under Section 30l(a) of the Taft 
Hartley Act,"’ 21 University of Chicago Lau 
Review 251, 374 (1954) ‘Interpretation and 
Application of Section 301(a) of the Labor- 
Management Relations Act,"’ 103 University of 
Pennsylvania Law Review, 902 (1955): ‘Taft 
Hartley Sections 301 and 303-—Procedural As- 
pects 7 Vanderbilt Law Review 374 (1954) 
Robinson, ‘‘Construction of Section 301 of the 
Taft-Hartley Act 41 Cornell Law Quarterly 320 
(1956): Mamet, “Are Labor Laws Conflicting 
or Complementary?" 12 Labor Law Journal 749 
(December, 1956): Murphy, ‘The Enforcement 
of Grievance Arbitration Provisions,’ 23 Tennes 
see Law Review 959 (1956) 
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difference is arbitrable,” or whether state or 
federal law is to be applied may invite the 
federal courts to decide questions which 
many believe should be left to the machinery 
established by the parties. 

While the have 
doubtedly lent strong support to channel- 
ing contract differences to arbitration, there 


Court’s decisions un- 


is serious doubt whether even the measured 
opinion of the highest Court will definitively 
lay to rest all the problems which Section 
301 has brought forth. Calling upon the 
courts to compel arbitration not only reveals 
a breakdown of the voluntary machinery 
established by the parties, but will inevitably 
compel the judiciary to establish uniform 

Many believe 
inflexibility are 
‘I here 
may be more than a mere trace of prophecy 
and Justice Frank 
furter’s comment that “judicial intervention 


is ill-suited to the special characteristics of 


standards and rigid criteria 
that 
ill-suited to the arbitration process. 


such uniformity and 


realism in dissenting 


the arbitration process in labor disputes” 


or in the late Professor Harry Shulman’s 
pessimism about judicial intervention since 
“the courts cannot restore the parties’ 
continuing relationship; and their interven 
such affect the 
systems of self-government.” Pro 
“Might not the parties 
methods tor 
than 


tion in cases may seriously 
going 
fessor Shulman asks 
better be left to the 


labor 


usual 


adjustment ot disputes rather 


“4 Tilustrative of this kind of case which will 
come before the courts is a situation in which 
the unwilling employer was ordered to arbitrate 
a discharge under Sec, 301, but when the em 
ployer raised the question of arbitrability, the 
district court decided that the dismissal was 
not arbitrable and this was affirmed on review 
(Newspaper Guild of Boston v Boston Herald- 
Traveler Corporation, 31 LABOR Cases { 70,340, 
238 F, (2d) 471 (CA-1, 1956)) 

See Shulman Reason, Contract and Law 
in Labor Relations,’ 65 Harvard Law Review 
999, 1024 A contrasting view Is suggested by 
the American Bar Association Committee on 
Labor Arbitration after analyzing, appraising 
and noting the unresolved questions arising 
from the Supreme Court's decisions, cited at 
footnote 3. The committee concludes that the 
“argument concerning the undesirability of 
judicial intervention Is beside the point, be- 
cause the Court recognizing Congressional 
desire and intention’’ made contracts “equally 
binding and enforceable on both parties.” 
(American Bar Association Report of the Com 
mittee on Labor Arbitration, Mimeo, (1957) 
p. 18.) 

"5 In drafting his proposed labor code in 
1945, Ludwig ‘Teller suggested that a breach 
of contract or refusal to comply with an award 
be made an unfair labor practice (A Labor 
Policy for America: A Nalional Labor Code 
(Baker, Voorhis & Co., Inc., 1945), PP 170-175: 
Gregory and Orlikoff, ‘“The Enforcement of the 
Labor Arbitration Agreement,’ 17 University of 
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to court actions on the contract or on the 
arbitration award?” 

To avoid thrusting “refusal to arbitrate” 
cases onto already overcrowded court calen 
dars and to encourage utilizing established 
arbitration, it has been proposed” that the 
NLRB hold such “refusals” to be unlawful 
refusals to bargain. Those who have de 
veloped this approach poimt out Its simplicity 
and predictability contrasted with 
litigation. The objective test, readily ascer 
tainable by the Board, would be whether 
there is an agreement to arbitrate. If there 
is, then the NLRB could order the charged 
party to carry out its This 
would apply whether the tissue was arbitra- 
bility or Similarly, the proposal 
continues, the would order com- 
pliance with an award in the same way it 
contract to 


when 


obligations 


substance. 
Board 


las ordered parties to si a 
Compliance with 


which they have agreed 

such Board orders need not raise any special 
An experienced agency is already 
available to handle such and it Is 
anticipated that parties understand 
what is likely to happen there should be a 
This 
suggestion, it has been urged, is more work 
able and consistent with our evolving bat 
gaining than referring arbitration 
disputes to the courts,” or drafting and 
adopting a uniform arbitration code.” More 


problems 
cases, 


once 


minimum of cases before the Board 


process 


are other considerations whic! 
These have 


over, there 


should be carefully weighed. 


(1950) 


Chicago Law Review 233 Cush, *‘En- 
forcement of Labor Agreements, 14 Louisiana 
Law Review 596 (1954); Cox and Dunlop, work 
cited at footnote 109) 

né Freidin, Labor Arbitration and the Courts 
(University of Pennsylvania Press, 1952): Sum- 
mers, ‘‘Judicial Review of Labor Arbitration,” 
2 Buffalo Law Review 1 (1952): Shulman, work 
cited at footnote 112 Professor Charles O 
Gregory noted the ‘‘impracticality of direct 
recourse to the courts for the settlement of 
disputes arising from. agreements.” 
(Labor and the Law (W. W. Norton & Co., Inc 
1946), pp. 401-410; Isaacson, “A Partial Defense 
of the Uniform Arbitration Act.”’ 7 Labor Lav 
Journal 329, 331 (June, 1956); Mamet, in the 
article cited at footnote 112, stresses the inequl- 
ties which ensue when the arbitration clause Is 
not enforceable bilaterally (at D 767): for a 
similar point of view see Wyle, “Unions in 
Search of a Forum to Enforce Contracts,"’ 7 
Labor Law Journal 425 (July, 1956).) 

Howard, ‘‘Labor-Management Arbitration 
21 Missouri Law Review 1 (1956): Proceedings 
of the Pennsylvania Governor's Commission on 
Labor Legislation, (1953) editorial on the uni- 
form arbitration law (11 Arbitration Journal 
113 (1956)), quoted in 8 Labor Law Journal 
14-46 (January, 1957). The acceptance or re- 
jection of a uniform arbitration act continues 
to evoke intense feelings among arbitrators: for 
example, see National Academy of Arbitrators 
Report of Committee on Law and Legislation 
January 18, 1957 
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Cox has so perceptively and 
to 


perhaps been best capsuled by Professor Professor 


dean of the Yale cogently observed, we should attempt 


Shulman, who—as the 
quasi-judicial tribunals (arbitra 


law School and an experienced arbitrator imtegrate 
to evaluate this tion) with the NLRB and courts m out 
search for an accommodation between the 


“was singularly suited 


problem: 
mstitutions ol collective bargaming and the 


“If arbitration were merely the judicial 
process of awarding redress for violations 
of contracts, there would not be much rea 
son for preferring it over the courts Summary 
arbitration can be highly personalized to 
suit the needs and the temperaments 0! 
the parties who employ tt. It can operate 


surrounding legal system.” 


Collective bargaining is the cornerstone 
f our national labor policy; bargaming 
agreements are the principal objective ot 
this process Arbitration is the widely ac 
cepted and firmly established means tot 
resolving differences which arts during the 
term of the agreement Lhe NLRB 1 


charged with the re sponsibility tor dispos 


as an extension of their selves . . it can 
be ever consciously directed—not merely to 
the redress of past wrongs—but to the main 
tenance and improvement ol the parties’ 
present and future collaboration a 
they are dissatisfied with . {arbitration | 
they can supplant it by their own action 
without the necessity of instigating a war 

Arbitration is . . . not a single, 
standard process, but a range of processes 
that may vary with the enterprise and 


from case to case within the same enterprise 
79 388 defense to a charge 


early vears of the NIRA, tlhe 


During the 
Board was principally concerned wit! 
phase of bargaming \ 


mg otf untat labor practices lo accom 


plish the twin objectives of remedying untai 


labor practices and encouraninez collective 
bargaiming, the NI RD is called upol to 
determine the effect ot collective bargaming 


provisions when they at 


Adoption of the proposal here discussed 
might be regarded as a deviation trom the 
NLRB’s long-standing tenet The Board organizational 
is not a torum tor interpreting or entorems labor unions and employer evolved the 


contracts. In the authors’ opinion, it Is pomt wh arbitration 


thre 


relationships to a 
more frequently, situation 


the arbitral re seemer 


merely an extension of its longer standing was accepted 
principle: ‘The Board will require true arose where 
collective bargaiming As has been seen inadequate to the umons as a mean 
earlier, precedents designed to implement settling contractual differences and charge 
collective bargaining may also have the vere filed With arbitration interposed 
incidental effect of entorcimg a contractual a defense, the NLRB was confronted 

provision Besides, to require parties to the vexing choice of deciding whether 
live up to voluntary agreements to arbitrate honor arbitration or treat the case on it 
or to comply with awards made pursuant merits Relying upon i tatutory man 
to such agreements 1s not derowatis the date as the exclusive forum for remedying 
practices irre pective ot “an 


parties’ private grievance procedure - on the unfair labor 
contrary, it encourages resort to such pro other means ot adjustment established 


by agreement,” thie Board did not folloy 

a clearly delineated path, for it somefime 

Once the parties understand that by , 
honored arbitration al | other times ignored 


cedure. 


refusing to arbitrate or accept an award P 
I : t Consolidated Aircraft and Timken, a 
the remedial sanctions of the Board may - 
au nark decisions established 
be invoked, they will be more inclined to 
; yosition that the NLRB not 
rely upon their voluntary machimery Lhe 
| } ryene under the olan unl labor 
bargaining obligation would rest equally on 
the respective parties The sanctions ol 
neither the Board nor the courts could be 
invoked successfully to aid one party ove! ‘ : 
Board and courts vi 
the other Administrative and judicial in . 
ot situation where privat avreement 
stitutions would merely play the role ol 
not permitted to NI Ris 
returning contractual differences to the parties, 
' deciding a Ca> on merit 
thereby assisting the positive development 
of collective bargaining, an objective which 
the NLRA is designed to achieve As the principal orga 
1 Shulman, work cited at footnote 108, at * COX Labor and the Future of Labor 
Management Relation 51 Northwestern Lav 


p. 24. 
Rev.ew 240 (1956) 


By tive tine 


nizational pli 
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unions and employers were settling down 
to improve techniques of bargaining. More 
and more agreements contained arbitration. 
What triggered McDonnell, United Tele- 
phone and Spielberg is, of course, unknown. 
tut these three decisions demonstrated 
where the Board with respect to 
arbitration, Unions, employers, employees 
and the public were put on notice that where 
binding arbitration Joard ex- 
pects contractual differences to be settled 
by such voluntary machinery. A significant 
milestone was reached when it was recog 
nized: “There is little need for government 
intervention where the collective bargaining 
situation is established.” That the Board 
fully intends to lend its strongest sanction 
toward honoring arbitration is revealed in 
the Mead case where the employer lawfully 
fired all strikers who, despite arbitration, 
sought by striking to impose their imter- 
pretation of the contract. 


stood 


exists, the 


statutory responsi- 


not, despite its 


Consistent with its 
bilities, the Board could 
inclination to honor arbitration, allow pri- 
vate agreements to supplant it in every type 
of situation arbitration is involved. 
Thus it continues to exercise its discretion 
to treat a case on its merits where the em- 
strike because of the employer's 
untatr where the 


where 


ployees 


flagrant labor practices, 


employees W alk out because of unsafe work 


ing conditions, where the employer and 
union have “settled” a representation ques 
tion subsequently presented to the Board, 
where the union and the individual are 
patently arrayed against each other or where 
to be 
would 


the contractual provision appears 
repugnant to the act While few 
quarrel with the foregomg “exceptions” to 
the honoring of contractual provisions, per- 
misgivings are raised 
contract 


haps more serious 
when the Board ignores 
in deciding what subjects are bargainable 
or whether the union is entitled to certam 
information, (On the latter point, esting 
house and International News, unlike the 
carlier Leland-Gifford and Hekman Furniture 
cases, suggests that the Board may be veer 
contract pro 


clauses 


more weight to 


“information” 


ing toward 


visions even im cases.) 


Maturing labor relations discloses the 
infinite variety of contractual clauses with 
which the NILRB is confronted in unfair 
labor practice situations. Over the years 
the NLRB has been called upon to deter- 
mine whether conduct, otherwise unlawful 


under the act, becomes lawful because the 

2 W. Willard Wirtz, newspaper interview re- 
ported in the Chicago Daily News, November 
17, 1955. 
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parties have contractually resolved a joint 
problem. ‘Thus, contract clauses which 
“discriminate” between members in the 
same appropriate unit are given no weight 
by the NLRB, whereas contract clauses 
which “discriminate” against the entire unit 
have been considered lawful defenses by 
the Board. Perhaps somewhere between 
the two general types of “discrimination” 
contract clauses lie hot-cargo and subcon- 
tracting provisions. As the scope of bargain- 
ing continues to expand, labor agreements 
will undoubtedly contain other types of 
clauses which the Board will have to weigh 
consistent with its public responsibility. In 
jurisdictional dispute situations, the Board 
has studiously refrained from acting so long 
as all parties have an agreed-upon method 
of resolution. While the NLRB has co- 
operated with organized labor in trying to 
make the no-raid pact an effective imstru- 
refused pleas f unions 


it has from 
withdraw 


ment, 
involved to when the 


ineffectual. 


pact 1s 


It is to be hoped that the evolving pat- 
terns of labor relations will bring about 
more situations than now exist for parties 
to compose their differences without resort 
to the NLRB. A continuing trend of less 
yovernment intervention may encourage the 
parties to work harder at solving their own 
problems. Thus, in time, the 
esses may be invoked less frequently when 
Sut so 


vard’s proc 


collective bargaining is established. 
long as the act is in effect and the Board 
is responsible for remedying unfair labor 
practices, it cannot under all circumstances 
and in all situations allow private agree- 
ments to “settle” unfair labor practices. 
Indeed, none of the parties involved,. in 
their sober and unpartisan judgment, would 


want the Board to behave in any other way 


On first impression it would appear that 
collective bargaining would be encouraged 
more effectively if the NLRB were to hold 
a refusal to arbitrate or comply with an 
award to be a violation of the LMRA. This, 
however, has not for the 
Board construes such conduct to be a mere 


been the case, 


breach of the contract, the remedy tor 
which lies with the courts. Relevant legis- 
lative history and the Supreme Court appear 
to lend support to such interpretation. 


A contrasting approach and one dove- 
tailing with our bargaining process is offered 
when collective bargaining 1s conceived as 
a continuing process, as vital and meaning- 
ful after the contract is signed as during 
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negotiations. The concept which holds that 
the agreement is not a self-effectuating in 

strument recognizes that agreement on no- 
strike, no-lockout and arbitration provisions 
gives meaning and substance to the “un 
spelled-out” provisions of the contract. Where 
the parties have voluntarily accepted arbi 
tration as a substitute for unilateral action, 
to foreclose the use of the grievance steps 
is to leave unresolved irritants and festering 
which must await settlement when 
the new contract is negotiated. The mutual 
desire for long-term contracts and the objec 

tive of industrial peace cannot be satisfied 


sores 


unless arbitration plays its assigned role. 

It is suggested that if collective bargain 
never-ending 
accept an 


viewed as a process, 
then a retusal to arbitrate or 
award would be as much a refusal to bargain 
as if either party refused to bargain over 
When refusal 
to-arbitrate charges are dismissed, the uni 
lateral action taken by either party is left 
Thus there is a kind of negative 
Unable to 


the terms of a new contract 


standing. 
enforcement of contract 
compel arbitration under the LMRA and 
restricted from applying strike or lockout 
sanctions, the parties may resort to damage 
suits under Section 301. However, experi 
ence with this device for contract compliance 


terms 


has been mixed, and unions particularly are 
apparently dissatisfied with the outcome of 
such litigation. Moreover, serious doubts 
are being raised with respect to the wisdom 
of bringing the federal courts into the area 
of contract enforcement. Neither state arbi 
tration acts nor even a uniform arbitration 
act are sufficiently appealing to receive the 
undivided support of those in the field 
While only time and experience will demon 
strate whether the Supreme Court's Section 
effective 


have fashioned an 


enforcing arbitration, there ap 


301 decisions 
vehicle for 
pears to be significant value in having the 
NI RB, courts, handle re 


fusals to arbitrate 


instead of the 


kind of 


advantages: 


of this case 


these 


treatment 
would appear to 
(1) availability of an experienced agency, 
(2) relative simplicity of case-handling, (3) 


have 


predictability of case-processing and result, 
arbitration and (5) 
costly and 
yenerally Experi 
demonstrates that the cases which most 


(4) encouragement ot 


avoidance of time-consuming, 


unsatistactory litigation 


'In a recent address, Chairman Leedom put 
it this way I believe that to as great an ex- 
tent as possible employer and union should 
adjust their differences without seeking our 
[NLRB] help."" (National Labor Relations Con 
ference of the Chamber of Commerce of the 
United States, March 4, 1957.) 
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In the face of an ever-mounting 
wave of crime, the FBI recorded a 
10-year high in convictions in the 
fiscal year 1957. 

—J. Edgar Hoover 


vex the Board involve arbitrability or whether 
either party be compelled to bargain 
over a subject which was presumably settled 
when the contract was signed Were the 
NLRB to hold that a refusal to arbitrate or 
unfair labor 


an award 1s an 
would require 
intervention only if either party 
implement agreed-upon arbitration and, if 


comply with 


practice, suc h cases Board 


retused to 


this occurred, the Board could merely order 
the defaulting party to tollow the procedures 
Such handling 
imtent of the 
that no-strike 


would be co 


outlined in the contract 


would not only fill out the 


parties when they agreed 


neo kout 


and provisions 


extensive with arbitration, but it would 


assist in integrating labor rela 


with the 
mstitutions a 


materially 
surrounding collective 


path 


tions law 
bargaining which our 


democratic industrial society has chosen 


to follow 
We this 


is express d 


paper on the theme which 
throughout it.” With the 


“coming of age” of the labor 


end 


\merican 
organizations, the federal government must 
those policies which will 


weigh carefully 


accommodate the bargaining with 


the public This 
best summed up when it is noted 


process 


interest view is perhaps 


“This is not the place to examine the 


manifold advantages of a system of free 


labor 
Government 


which means, precisely, freedom from 
control. If the mid-30s called 
for a degree of governmental intervention 
unknown to that point, the need has largely 
dissipated The NLRB 


shown a tendency m 


members of the 
have commendable 


wavs to diminish the degree to 


Government will assume responsi 


various 
which the 
bility fos 
now make their 
the adoption of policies which respect orderly 
and settled ¢ 
the use of voluntary 
right of parties to 
they choos 
supervision. 


these decisions they can 


wreatest contr ibution by 
lective bargaining relationships, 
and the 
make such agreements as 


machinery 
with a mimimum of governmental 
(Italics supplied.) 


[The End] 
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tar Problems in Representa 
State Law Journal 3 


Van Arkel 
Unit and Contract 
tion Cases 16 Ohio 
379 (1955) 
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Status of Vacation Pay Under the 


Vacation pay is so common that one rarely analyzes how it arises. But when 
an employer goes bankrupt, the question of priority of vacation pay becomes 
The author analyzes a number of decisions on this point. 


very technical. 


‘ECTION 64a(2) of the Bankruptcy Act, 
\7 11 USCA Section 104a(2) gives priority 
to each workman claimant for wages, not 
to exceed $600, which have been earned 
within three months before the date of the 
bankruptcy proceedings.’ Through this pri 
ority, therefore, wages earned by workmen 
within those three months come before other 
claims not related to the administration of 
the bankrupt estate 

There is the almost-universal recognition 
that employees should be given paid vaca 
tions each year for steady employment, as a 
part of their remuneration for such service, 
not alone because vacations theoretically af 
ford a measure of recoupment of energy and 
health, but also as an inducement for con 
tinuing with an employer year after year. 
Vacation pay has, therefore, come to be 
considered as additional 
gratuity or gift.’ In another decision,’ the 
court said: 

“We start with the that 
tractual provisions for vacation with pay are 
neither gratuity nor gift, but rather a supple- 
ment to the employment agreement which 
constitutes an offer of reward or additional 
wages for service, to which the employee 
becomes entitled upon performance of the 
obligations imposed by the contract.” 


Wages, not as a 


premise con- 


The court went on to say: 

“But the contract may impose conditions 
which must be met before the employee be- 
comes entitled to such benefits.” 

Thus it is that while wages are paid em- 
ployees for time spent performing certain 
duties—vacation is usually given upon per 

' Section 64a(2) provides: 

“The debts to have priority, in 
the payment of dividends to creditors, 
be paid in full out of bankrupt estates, 
the order of payment, shall be 

(2) wages, not to exceed $600 to each claim- 
ant, which have been earned within three 
months before the date of the commencement 
of the proceeding, due to workmen . 49 


advance of 
and to 
and 
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formance of a certain number of hours’ 
service during the year, usually upon the 
completion of a year’s service—the court 
further points out that it is more than simply 
the accumulation of a certain number ot 
hours’ service. 

This analogizing of vacation pay to wages, 
which seems quite proper since vacation pay 
is part of the inducement to employment- 
as are good wages, clean working surround- 
ings, and other benefits—serves to bring it 
within the priority given wages in the 
Bankruptcy Act. 

Although in certain contracts 
craft workmen, vacation pay may be earned 
and available to the worker after a certain 
number of weeks, so that the employee who 
short-term worker, may obtain the 
of days’ vacation which have ac- 
without the requirement of a 
collective bargaining 


covering 


is a 
number 
cumulated, 
year’s service," most 
contracts do require a period of service. It 
is called the vacation year—between on 
date in one year to the same date in the 
following year. Consequently, since the vaca 
tion pay normally comes after a year’s ser 
ice, and can only be claimed after such 
service unless the contract specifically pro 
vides otherwise, the question arises in 
bankruptcy proceedings, under Section 64a(2), 
whether the employee is entitled to the full 
vacation pay or only to three twelfths, being 
prorated for the three months prior to th« 
date of bankruptcy proceedings, as in thx 
case of regular wages. 


With vacation pay, we 
situation from that of ordinary wages. The 


have a diflerent 


Local Union 1634, 
ClO, 73 So. (2d) 128 (Miss., 1954); Division of 
Labor Law Enforcement (California) v. Ruan 
Aeronautical Company, 20 LABOR CASES ° 66,624 
236 Pac. (2d) 236 (1951) 

‘+TWUA v. Paris Fabric Mills, Inc., 92 At! 
(2d) 40 (1952). 

*In re Men’s Clothing Code Authority, 71 F 
Supp. 469 (1937). In re Public Ledger, Inc., 161 
F. (2d) 762 (1947) 
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Livestock Feeds, Inc. 


Bankruptcy Act 


By GEORGE ROSE 


Indianapolis Attorney 


court in Division of Labor Law I:nforcement, 


C altjornia v. Sampsell,> despite this fact, said 

“We see 
priority to vacation pay conditionally acecru 
ing prior to such three months’ period than 
for giving priority to straight wages earned 


no more justification tor giving 


prior thereto. 

Che court spoke of “vacation pay condi 
tionally accruing prior to such three months’ 
period,” but there was no pay 
conditionally accruing prior to the 


vacation 

three 

Was 
not 


month period. It either accrued and 


during the 
The contract governs its existence 


earned period or it was 
earned,” 
entirely, 

Che court overlooked the fact that where 
wages are owing beyond the three-montl 
period, the circumstances are not the 
1 comparable to the situation where vaca 
tion pay 
employee is usually paid week by week or 


satne 
ior a year’s service is duc 


every two weeks, but an employee working 
for an employer teetering on the edge oi 
insolvency, being conscious of his employer's 
financial difficulties, may forbear from de 
manding his wages, in that by 
such forbearance the employer may be given 
mastet 


the hope 
a breathing spell, whereby he can 
his difficulties and the job can be saved, O1 
course, if bankruptcy ensues, job and senior 
ity are gone, and the advantage of an estab 


to work, together with 


lished job and place 
the familiarity one vears of 
service, particularly with the 
problem of finding a new job and fitting into 
But such forbearance is a deliberate 


Zains trom 


as contrasted 


it, 1s lost 
indulgence or omission 


He can demand his 


act—an intentional 
to demand his wages 
wages each week and thereby torce or risk 
a showdown and, perhaps, bankruptcy. Each 


week he holds back his demand, he exer 


*16 LABOR CASES ° 65,103, 172 F. (2d) 400 
(CA-9, 1949) 
*Halm 
24 LABOR CASES 68.005, 
(Ind. App. Ct., 1953) 
7 See footnote 6. 


Company, 
(2d) 731 


Hincher Manufacturing 


115 N. E 


Vacation Pay 


cises selt-restraint, but it is purposetul for 
bearance on his part. He has the opportunity 
to make a 
the right priority tor his wages 
the 
proceeding s; 
tailed to obtain 
hot 


chores statute denies him 


to claim a 
three months dat 


beyond the prior to 


of commencement of such 


due and he has 
demanded 
had 


gambling on his employer's 


them, it is because hie has 


them nor pressed his demand. He has 
the 
ability to recoup 


financial equilibrium or of toreing bankruptes 


We must 


Vacation 


option of 


his losses and regain his 


identifving with 
too tar, tor the 
full 


( ould 


not, m Wages 


pay, Carry it analog 
ulentity of wage 


ther 


not give it the 


Otherwise 


does 


employees obtam 


pro-rata share of vacation pay on discharge 
In normal operations, 
works only half a 
those hours, if he 


then 


despite the contract 
oan employee week, hie 


will be 


only 


paid tor works 
quits, he wall be 
but he will 


Vacation 


haif a vear and 


paid lis wages for every hour, 


receive no Vacation pay pay is 
the creature of the collective bargaining con 
and commonly 
contract of employment It 
statute a 


provide tor 


under 


tract, does not arise 
the 
regulated by 


the statutes 


are Wares 


Vacation pay 


Furthermore, with vacation there is 


little or no 
Vacation 


pay, 
choice on the part of the em 


ployee pay is not earned mont! 


unless the 
so provides. The 
tweliths of his 


by month or quarter by quarter 


contract specifically em 
take 
Vacation period after he 


months,” It 


ployee cannot three 


has worked three 


is either due in the period and 


he can demand it entirely or he can make 


no claim ot There is no 


exhibition of 


priority tor it 


similar seli-restraint or for 


bearance because the vacation pay was not due 


during the vear preceding. At no time couk 
the employee demand any part of lus vacation 
such a vacation-vear contract, as 
clue, the 
any right to vacation pay at any other time 
He vorked at least the 
number of hours during the 

worked a 
date; and the 


must have 


pay under 


it Was no Hor employee have 


must have avreed 


Vacation year; 
vear trom lus last 


he must have 


anniversary employer and 


the employes agreed on a vaca 
date, to be set at the 

until 
viously, therefore, the 


tion convenience ot 
net 


Ob 


the employe Vacation does 


clue 


pay 


become those events occur 


Situation as to 
that 


Vaca 


tion pay is not similar to involving 


"In re Public Ledger, In cited at foot 
note 4 

*It is, of course, understood that this is the 
general pattern. The parties to the contract 


may and do provide for many variations 
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weekly wages. Of course, if the vacation 
pay was collectible and due prior to the 
three-month period, we have such a situa- 
tion as was remarked on in Kavanas v 
Mead,” where the court said: 

“It is obvious that all of the claims, ex- 
cept part of the claims for vacation pay had 
been fully earned more than three months 
before October 9, when the petition in bank- 
ruptcy was filed, that is, . . . between 
April 1 and June 7 Priority of wage 
claims is determined entirely by the period 
of service. 

“The conclusion must be reached 
in regard to vacation pay for the period 
from June 28, 1942, to June 27, 1943, which 
had been completely earned on the last men- 
tioned date.” 


same 


However, if the vacation pay was not due 
until the three-month period prior to bank- 
ruptcy proceedings, the vacation pay was 
not payable at an earlier time. Hence the 
employee had not waived his right to de 
mand it. 

Normally, vacation pay cannot be pro- 
rated because, by the terms of the contract, 
the employee is not entitled to vacation pay 
until the vacation date agreed upon between 
the employer and the employee. In Halm v 
Hincher Manufacturing Company," the em- 
ployer sold his business on December 31, 
1951, terminating the employment of the 
employee on that date. Vacation pay would 
have, been due June 1, 1952, for the year 
previous. The court held: 

“The agreement for 
provide for the accrual or proration of pay 
which would entitle an employee to the 
amount accrued to the date of the termina- 
tion of his employment.” 


vacation does not 


The employee was not entitled to vacation 
pay prior to June 1, 1952, and the court re 
jected any earlier demand.” 

It can scarcely be contradicted that a 
workman, paid on a salary once a 
month, whose payday fell at the end of 
the month, and that day just within the three- 
month period, although virtually all of his 
duties were performed outside the three 
month period, would be entitled to his full 
month's pay. It seems that this is actually 
the same circumstance as that involving 
vacation pay, for the vacation pay would not 
come due until the vacation year was com- 
pleted. It 


basts 


Was 


“171 F. (2d) 195 (1948). 

™ Cited at footnote 6. 

" To the contrary, see Livestock Feeds, Inc 
v. Local Union 1634, ClO, cited at footnote 2. 
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not “earned” until then. It 


was not due at any previous date. It had 
been progressively coming into being, gath- 
ering substance during the passage of the 
year, but did not exist, conditionally or 
otherwise, until the year had passed. It was 
not as the court said in the Sampsell case,” 
“conditionally accruing.” 

We might compare it to a chemical solu- 
which is to be added a certain 
amount of another solution which causes 
the precipitation of some chemical, but the 
precipitation will not occur until a certain 
definite amount is added. As various drops 
are added, certain chemical processes are 
commencing and progressing ; however, until a 
quantity is added, there is no 
he vacation pay is not due 


tion, to 


sufficient 
precipitation 


in three, six or nine months. It is only 
due and earned after 12 months. If em- 
ployees quit during these various stages, 


they are not entitled to anything, as the 
vacation pay cannot be prorated.” 


The Sampsell case” is the only case which 
takes the position that the claimant for 
vacation pay 1s only entitled to three twelfths 
of it where vacation is earned only after a 
However, if we look at the 
that they give no 


year’s service. 
cases cited, we will see 
support for that view. 
In re Public Ledger” was cited by the 
court of appeals in the Sampsell case, in sup- 
port of its position, but the facts do not 
relate to such a claim for vacation pay. In- 
volved vacation pay under an 
administration to preserve property, 
also vacation pay during the three months 
prior to the beginning of proceedings. The 
earned during administration 


there was 


and 


vacation pay 
comes under the first priority—administra 
and not under the priority 
of wages. As to the pay during 
the three-month period, the court said that 
“priority as to wages, including the vacation 
pay which falls within this priority must be 
However, that situation was not 
have been con- 


tion of the estate 
vacation 


allowed.” 
comparable to the one we 
sidering, where the employees must work 
a year; there the court noted that, under 
the contract, if the employee worked a full 
entitled to vaca- 
The court then said 


year, he was two weeks’ 


tion with ten days’ pay 


“This obviously is upon the basis of two 
five-workday weeks. But he does not have 
to work a full year to earn vacation with 
pay. bor whatever the length of his service 
less than the year, he earns vacation with 


" Cited at footnote 5. 
™ See footnotes 6 and 11 
% Cited at footnote 5. 
™ Cited at footnote 4. 
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pay at the rate of one day for every twenty- 
six days.” 

Under such a contract, vacation pay was 
more comparable to ordinary weekly of 
monthly wages, as the employee could de- 
mand his vacation day every 26 days, as 
“he does not have to work a full 
This case 

for the court's 


year to 
earn vacation with pay.’ likewise 
faiis to give foundation 
holding. 

In In re Wil-Low Cafeterias," an em- 
ployer had been authorized to continue in 
operation, in the face of pending bankruptcy, 
and entered into an agreement as to vaca 
tion pay for the employees. The vacation 
year ended June 1, 1938 The employee was 
discharged June 7, 1938. The court 
sidered the offer of vacation pay as a neces- 
sary expense of operation and that the em 
ployee was entitled to priority as a valid 
expense of administration Consequently, 
that case gives no basis for the 
pressed by the Sampsell court, as adminis- 
tration expenses have a first priority and 
pay alter a 


con 


view 


the question of the vacation 


year’s service 1s not involved 

The third principal case cited by that 
court was Kavanas v. Mead.” In that 
vacation pay- 


Cast 
there were two claims tor 
one for the three-month period immediately 
preceding commencement of proceedings and 
one for the prior year, which ended betore 
the three-month period. The court upheld 
the priority of the claim for the three-month 
period but not for the year period, which it 
found to have been based upon time mort 
than three months before the petition had 
been filed. 

Looking at the court’s comment and dis 
cusion, we see that the court approved the 
priority for three months’ vacation pay tot 
the three-month period from July 9, 1943, 
to October 9, 1943, prior to bankruptcy pro 
ceedings. Those three months were the 
first three months of the 
which extended from June 28, 1943, to June 
27, 1944. Apparently, the court considered 
the contract as permitting such prorating 
of the vacation period without requiring % 
full year of service. In that regard, the cit 
cumstances are different from the situation 
Then the court pointed 
fully 


vacation year, 


4 


we have considered. 
out that all the other 
earned before the three-month period priot 
to bankruptcy proceedings It went on to say 


claims were 


conclusion must be reached 


“The 
in regard to vacation pay for the period 


same 


1741 F. (2d) 429 (1940). 
™ Cited at footnote 9. 


Vacation Pay 


from June 28, 1942, to June 27, 1943, which 
had been completely earned on the last men 
tioned date.” 

there de- 
from 


which the court 
different 
discussed, 
fully 
month period 
The court continued 


The situation 
is obviously a 
have 
was not 


scribed one 


that which we 
vacation pay 


where the 
earned until 


within the three prior to 


bankruptey proceedings 
“We do not agree with the 

reached in In re Kinney Alummum Co., 

78 F. Supp. 565 [1948], imsotar as they are 

at variance with those announced herein i 


cone lusions 


lhe court referred to facts im the Kinney 


case not pertinent to our question, tor it 


went on to spe ak of other tacts, as to the 


which are 


vacation pay, 


claim for a years 
comparable to those we have been discussing 
ecarnimngs prior to the 


The then 


but concern d with 


months im court 


three question 


said 


we have no occasion to decide the 
question at issue in that case, that is whether 
the full amount of vacation pay for the en 
tire vear rather than only a portion thereot, 
would be entitled to priority i the 
service had 
month period.” 


year's 


terminated within the three 


In other words, the court plainly stated 
that it as not dec question 
as that in the Ammey case Sampseli 
for which it was cited, as to whether 
entitled to the 
ended within the 


A avanas Cast 


in the 


ding the 


case, 


the employees year’ 


were 
vacation pay 1 the year 
three-month period. In the 
the vear period ended prior to the three 
month period 


other cases were 
Chey all related 


com 


Sampsell case, 11 
to compensation 
to what 
within the 


In the 
cited as 
to the 
pensation 


types ol 
statute 


question as 
were Vawcs 
and so would have priority; they hence do 
not relate to our question 


ceded that vacation pay ts wages 


since it Was con 


cited by the court 
but they, too, deal 


\ number of cases are 
Public Ledger,” 


question ol whether 


in In re 
with the 
ot compensation are 
The one exception is In re B. H 
Company,” which ts treque ntly cited on thi 
question. ‘There allowes 
their vacation time 
did not receive their vacation pay until after 
the first of the following. It is very 
that thi involving a 


vacation pay 


various type 
vithin the act 


Gladding 


employees were ! 


during the summer, but 


yea! 
de Cision, 


apparent 
comple tely 


claim tor earned 


% Cited at footnote 4 
» 120 F. 709 (1903) 
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months previously has no bearing on our 
facts, unless it should be considered that 
the pay was not earned until the later time. 
That, however, was not the reason for the 
delay in paying; it was for the purpose of 
making sure that the employee did not quit 
as soon as he had his vacation. 


In In re Kinney Alummum Company, re 
ferred to by the court in the Kavanas case, 
the court discussed our question with cleare: 
understanding, and was confused by 
other issues than was the court in the other 
There the court said 


CASCS 
“The 
ages is to benefit those not in a position 

to ascertaim the financial their 

‘who are dependent their 


purpose of the priority accorded 
status oft 
employer upon 
wages and who, having lost their employ 
ment by bankruptcy would be in need of 
such protection’. Blessing v. Blanchard 

There appears no basis in reason or policy 
to limit the priority to claims for services 
actually rendered during the 3 months as 
the trustee fully the 
protection intended the priority must extend 
to the wages which accrue to the employee 
within the period fixed by the Act. It is my 
opinion therefore that Sec. 64(a)2 grants a 
priority to claims for wages accruing ‘within 
3 months before the date of the commence 
ment of the proceedings’, even though all 


urges. lo achieve 


the services giving rise to the claims were 
performed prior to that time. Wages are 
‘earned’ within the meaning of Sec. 64(a)2 
when the right to demand payment accrues.” 


The court noted that its decision was not 
in conflict with several of the cases discussed 
above, and said: 

“This conclusion ts 
sistent with Jn re Public Ledger, Ine “ae 
and In re Men's Clothing Code Authority 
: , relied upon by the trustee. In those 
cases, the right of the employees to vacation 


in no Way incon 


pay accrued from month to month under the 
contracts involved; and the courts held that 
each employee was entitled to a prior claim 


for the wages which accrued during the 


3 months’ period preceding bankruptcy.” 


In re Magazine Associates™ related to the 
question of commissions not earned, and 
not to vacation pay. 

In re Pringle Manufacturing 
Company,” also cited against these claims, 
concerned vacation pay which was disal- 
lowed, as it was held the employees were 
not entitled to vacation with pay if their 
contract of employment terminated before 


143 F. Supp. 583 (1942) 
#2 164 F. (2d) 299 (1947) 
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the end of the employment year. Obviously, 
this is a different situation. 


We also have the support of the United 
States District Court, for the Northern 
District of Alabama, in Matter of Munro-lan 
Helms Company, Inc., Bankrupt which dis- 
cussed the word “earned” more fully, saying: 


“More narrowly, the court is called upon 
to construe the word ‘earned’ in the above 
quoted provision of the statute against the 
backdrop of the controlling contract. Turn 
ing to the common definition of the word 
‘earned’ connoting ‘to deserve and receive 
as compensation or wages’, it becomes ap 
parent that the entire vacation pay as 
coverned by the contract provisions was 
earned at the conclusion of the specified 
period rather than from day to day, week 
month to month, as an incre- 
ment to wages. Such was the precise hold- 
ing of this court in Textile Workers U. O. A., 
CIO v. Saratoga Victory Mills, Civil Action 
#700, Mid. Div. In that the under- 
signed considered and rejected the reasoning 
in Div. Lab. Law Enforcement v. Sampsell 
and Kavanas v. Mead. Persuasive authority 
of such cases is substantially weakened by 
the following note in 3 Collier on Bank 
ruptcy, Sec. 64.203, 1955, Suppl., pp. 183, 


The court then quoted from Collier, which 


to week, or 


Case 


we quote in full: 


“Wages (vacation pay) 
the meaning of Sec. 64a(2) 
which are owing at the time of bankruptcy, 
be due in the 
and 


within 
wages 


‘earned’ 
include 


even though they may not 
being immediately 
which have accrued within the three mouths 
In ve Public Ledger . In re Kinney 
Aluminum Co Such wages may ac- 
crue during the period, even though part of 
the services were performed before that 
time; priority is not limited solely to wage 


payable, 


sense oft 


claims based upon services rendered during 
the 3 months specified.” 


It is apparent, from the paucity of cases, 
that vacation pay is a matter which has not 
reached the courts on many occasions, From 
a consideration of these cases, it is obvious 
that those decided in support of the right 
to priority for the full vacation pay present 
not only a fairer view of the law, because 
of the clear distinction between weekly 
wages and annual vacation pay, but seem 
out the the Congress in 
priority to wages; also, the 


(Continued on page 723) 


to carry aim of 


giving this 
30 LABOR CASES © 70,141 (DC Ala., 1956). 
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Fifty Years of Grievance Arbitration: 
The Anthracite Experience 


By STANLEY YOUNG 


This is a review of the collective bargaining relationship in the arbitration 
system which has been in existence since 1902 in the anthracite coal mining 
industry. This article shows how the parties altered a system of adjudication 
and made it fit into their particular collective bargaining relationship. 


HE Anthracite Board of Conciliation 

—the oldest, permanent, industry-wide 
grievance arbitration machinery in the coun 
try—was initiated by the United States 
Strike Commission of 1902. This commis 
sion was appointed by President Theodore 
Roosevelt to arbitrate the industry-wide 
strike of that year. The commission specified 
than an industry-wide board be created. This 
board was to be composed of three repre- 
sentatives of the coal operators and three 
representatives of the United Mine Workers 
of America. It was to be authorized to re 
solve those disputes that arose between the 
operator and miner which related to the 
application of the commission's award,’ ot 
which in any way grew out of the relations 
between employer and employee. Disputes 
which the board was unable to resolve by a 
majority vote were to be referred to an 
umpire whose decision was to be final and 
binding. 

Although this board was called the An- 
thracite Board of Conciliation at the begin- 
ning of the century, the term “conciliation” 
was synonymous with today’s term “collec- 
tive bargaining.” The strike commission 
sought to inaugurate a system of day-to-day 
bargaining on an industry-wide basis in 
which arbitration was to play an important 
role. It thought board would be 
able to resolve disputes through discussion, 
compromise and agreement, that is, by col- 
lective bargaining. In those instances when 


such a 


‘In the resolution of the anthracite strike of 
1902, the strike commission issued 11 awards 
which resolved disputed issues over wages, 
hours, and other working conditions. In effect, 
it wrote the parties’ first industry-wide labor 


Grievance Arbitration 


unable to ayree, the 


dispute 


the board would be 


umpire was to decide the 

Although the 
subsequently modified the 
initiated by the 
system of industry 


coal operators and union 
dispute-settling 
machinery strike commis 


a permanent wide 


sion, 
grievance arbitration has continued to fun 
tion from 1903 to the 

Since the anthracite industry has had over 
an analy 


present 


50 years of arbitration experience, 
sis of the board of conciliation’s history may 
be of assistance to managements and unions 


which have recently accepted the mechan 
ism of grievance arbitration It is 
that 90 per cent of the labor agreements im 
the United States arbitra 
tion The 
and realize 


costly 


estimated 


now meclude an 


majority of managements 
that 


a method to use 


clause.’ 


unions economic ftorce ts 


in resolving all 
have 


in varying degrees, they 


work 


disputes and, 
substituted arbitration for 
during the term of the labor 
However, there are differing 
this kind of arbitration 
effectively An analysis of the 
industry 


stoppages 
agreement 
concepts of 


how may be used 


most long 


experience of the anthracite may 
lead to a better 


which 


appreciation of the varying 


manner arbitration functions 


Hypothesis 

An analysis of the 
arbitration m the 
following 


long experience witl 
anthracite im 


hypothe 


grievance 
dustry supports the 
agreement The board of conciliation was 
initiated under the fourth award 

Arbitration Provisions in Collective Agree 
ments. 1952." 76 Monthly Labor Review 261-266 
(March, 1953) 
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The author is assistant professor at the 
School of Commerce & Finance, Saint Louis 
University, St. Louis, Missouri. This 
article is based on an unpublished dis- 
sertation that was prepared by Dr. Young 
at the University of Pennsylvania in 1956. 


that “the grievance arbitration machinery 
reflects the philosophy, principles, attitudes 
and prejudices of the parties’ collective bar- 
gaining relationship.” If this hypothesis 
should prove to be true in the evolution of 
other arbitration systems, it will have signifi- 
cant theoretical implications for those inter- 
ested in the field of labor arbitration. 

The hypothesis has four meaningful im- 
plications: (1) One cannot assume a doc- 
trinaire approach to arbitration, (2) Variations 
and uniformities in arbitration systems can 
be explained on the basis of variations or 
uniformities in collective bargaining rela- 
tionships. (3) Arbitration must be viewed 
as a multifunctional, multiprocedural process. 
(4) The context in which an arbitration 
technique is to be used affects the appli- 
cability of that technique. 

Whether or not certain arbitration tech- 
niques must be universally applied is a 
question of some controversy and concern 
in the field of labor arbitration.’ The hypo- 
thesis would suggest that one cannot assume 
a priori that there are certain arbitration 
techniques which must be used in all situ- 
ations under all circumstances. The ex- 
perience of the anthracite industry suggests 
that the parties will adapt arbitration tech- 
niques to satisfy their respective mutual needs. 

Dr. George W. Taylor has pointed out 
that “There is a tendency too frequently 
exhibited, to attribute inherent institutional 
characteristics to labor arbitration—the char- 
acteristics of labor arbitration tend to vary 
with different situations and with particular 


bargaining needs of union and 


collective 
management negotiations. 

As collective bargaining relationships vary 
from industry to industry, so arbitration 
techniques will vary. The hypothesis would 


"4 See J. Noble Braden, “Problems in Labor 


Arbitration,’’ 13 Missouri Law Review 143-169 


(1948). 
* George W. Taylor, as quoted in Van Dusen 


Kennedy, Arbitration in the San Francisco 
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suggest that arbitration techniques should 
be adapted to the particular collective bar- 
gaining needs of the parties, as opposed to 
the doctrinaire view which holds that the 
parties’ collective bargaining problems must 
be adjusted to a universal, preconceived 
system of arbitration. 

The second implication of the hypothesis 
is that uniformities and variations in arbi- 
tration techniques between industries can 
be attributed to similarities and differences 
in collective bargaining relationships. 

The third implication of the hypothesis 
is that labor arbitration must be viewed as 
a multiprocedural, multifunctional process. 
Unions and managements devise arbitration 
procedures and functions in response to 
their particular collective bargaining rela- 
tionships—relationships that vary from in- 
dustry to industry. Consequently, a variety 
of arbitration procedures and functions exists 
between industries. 

Finally, if the hypothesis is correct, cer- 
tain arbitration techniques are more applicable 
and acceptable in certain situations than in 
others. In the evaluation of any technique, 
the circumstances surrounding its applica- 
tion must be considered. For example, tech- 
niques used successfully in the arbitration 
of a commercial contract cannot be trans- 
ferred intact to the field of labor without 
considering the context of their application. 
The basic criticism of the use of commercial 
arbitration techniques to resolve disputes 
relating to a labor agreement is the lack 
of consideration given to the differences 
between a labor agreement and a commercial 
contract.’ 

Managements and unions must be en- 
couraged to select those arbitration tech- 
niques that most adequately resolve their 
Hotel and Restaurant Industries (Philadelphia, 
University of Pennsylvania Press, 1952), p. v. 

*See: William E. Simkin, Acceptability as a 
Factor in Arbitration Under an Existing Agree- 
ment (Labor Relations Council of the Wharton 
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particular problems. They may choose from 
a variety of techniques. For example, they 
may choose to use a single arbitrator or a 
board; the arbitrator may be permanent or 
ad hoc; hearing procedures may vary; the 
decision of the arbitrator may or may not 
become a precedent. If a permanent arbi- 
trator is used, he may have duties other 
than those of decision-making. He may 
serve as a consultant, mediator, conciliator, 
educator, trainer or investigator. The par- 
ties should utilize the full potential services 
of a neutral party, if such services ultimately 
are to lead to a lessening of industrial conflict. 

The basic problem facing management 
and union is which particular arbitration 
techniques does their particular collective 
bargaining relationship demand. The par- 
ties should not accept a uniform system of 
arbitration to resolve all problems. Instead, 
they first should investigate the specific 
causes of their disputes as well as the con- 
ditions surrounding them. Following such 
an analysis, the parties can devise the appro- 
priate arbitration techniques to be used. 
One type of dispute may require mediation, 
while another, investigation or consultation. 
Management and union must view arbitra- 
tion as a highly flexible tool. Their function 
is to select the arbitration techniques that 
can best be applied to their particular col- 
lective bargaining relationship. 


Collective Bargaining Relationship 


The hypothesis of this study is that the 
arbitration machinery reflects the parties’ 


collective bargaining relationship. In order 


to illustrate the hypothesis, the dominant 
characteristics of the anthracite parties’ col- 
lective bargaining relationship and arbitration 
system will be reviewed and the relationship 
between them noted. In terms of the par- 
ties’ relationship, the attitude of the parties 
toward each other, the wage structure and 
the nature of both industry-wide and local 
bargaining will be noted. In the discussion 
of the arbitration system, the established 
practice doctrine, the board of conciliation 
and the umpire will be considered. 


(Footnote 5 continued) 
School of Finance and Commerce, University of 
Pennsylvania Press, 1952), pp. 72-76; William J 
Isaacson, “‘Enforcement of Labor Agreements 
by Economic Action,"' Proceedings of New York 
University Sixth Annual Conference on Labor 
(New York, Matthew Bender and Company, 
1953), p. 72; George W. Taylor, as quoted by 
Herbert M. Syme, ‘‘Tri-Partisanism and Com- 
pulsory Arbitration,’’ Proceedings of New York 
University Third Annual Conference on Labor 
(New York, Matthew Bender and Company, 
1950), p. 17: Harry Shulman, ‘‘The Role of the 
Impartial Umpire,'’ Personnel Series (New 
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York, American Management 


Attitude of parties.—Prior and subsequent 
to the strike of 1902, the coal operators 
were opposed to unionization of the miners 
and to collective bargaining.’ Following the 
installation of the board of conciliation in 
1903, the coal operators continued to with- 
hold union recognition. The United Mine 
Workers of America continued to press for 
adequate security—union recognition, com- 
pulsory checkoff and the closed shop. The 
demand for union security was the basis 
for long and bitter industry-wide strikes 
that continued until 1927." 

The miners were granted union recogni- 
tion in 1920, compulsory checkoff in 1930 
and the closed shop in 1939. Only since the 
early 1930's have the parties been able to 
negotiate agreements peacefully. The rea- 
sons were that by that time, the union had 
adequate security and that economic condi- 
tions of the industry were depressed, Never 
theless, the attitude of the parties remained 
the same. They continued to deal with each 
other at arm's length. 

Over the years the union reacted militantly 
to the operators’ refusal to recognize its 
asserted rights. The union continued to 
press for adequate institutional security and 
also adopted a policy of “no retreat.” Once 
rights and benefits had been achieved by the 
union, they became inviolate. The union 
agree to a strict no- 
never seriously dis 


also has refused to 
strike clause and has 
ciplined a local for engaging in a wildcat 
strike. The informal strike has been utilized 
as part of the union's collective bargaining 
strategy 

Wage structure. 
try each colliery has its own wage structure 
There is no uniform definition of jobs from 
colliery to colliery. Since 1902 the parties 
have accepted the doctrine of established 
rates. Under this doctrine all which 
were in existence in 1902 are fixed and can 
only be changed by the mutual consent of 
the company and local union leaders or by 
The adjustment 


In the anthracite indus 


rates 


industry-wide negotiations 
of rates by the umpire during the term of 
the agreement is precluded 


Association), No 
Herman A. Gray Nature and Scope 
and Arbitration Clauses,"’ Pro- 
ceedings of New York University First Annual 
Conference on Labor (New York, Matthew 
Bender and Company, 1948), p. 200: Harry 
Shulman, as quoted in Robert H. Skilton, /n 
dustrial Discipline and the Arbitration Process 
(Philadelphia, University of Pennsylvania Press 
1952), p. 6 

*The basis of the 
recognition 

‘From 1902 to 1927, a total of 621 days was 
lost due to industry-wide strikes 


82, p. 8 
of Arbitration 


1902 strike was union 


707 


°o 


The freezing of the 1902 wage structure 
has been cause for much miner dissatisfac- 
tion. The 1902 wage structure, unilaterally 
determined by the operators, was haphazard 
in the sense that it embodied innumerable 
differentials in rates for similar occupations 
within collieries as well as between collieries. 
The parties have long recognized the short- 
comings of the industry wage structure, but 
have been unable to adjust mutually the 
inequities in wage rates. 


Jetween 1900 and the mid-1930's, wage 
rate differentials between collieries had no 
serious competitive consequences. Because 
of a uniform industry price policy, the oper- 
ators were able to cover the high-cost col- 
lieries. There was little competitive pressure 
on the operators to seek uniform labor costs 
via changes in the wage structure. 


Industry-wide and local negotiations.— 
Since 1906, basic agreements have been 
reached through industry-wide conferences 
between representatives of the operators 
and the miners. From 1906 to the present, 
each industry agreement has been entered 
into as an addition to or modification of the 
1902 awards. In current 
agreement reaffirms the awards of the 1902 
strike commission, agreements subsequent 
to 1902 which change these awards or add 
to them, board of conciliation resolutions, 
and all the umpire decisions. 

The parties’ procedure of adding 
subsequent agreement to the original awards 
previous agreements is rather un- 
In the usual collective bargaining 
current agreement is the 
Continuance of accept 


consequence the 


each 


and all 
usual, 
procedure, the 
only one in effect. 
able sections or clauses of prior agreements 
are provided for by their incorporation into 
the current agreement 


The reason for this unique development 
is that each party found in such a lengthy 
agreement, as well as in the decisions of 
the umpire, some basis upon which to raise 
and defend a grievance before the board and 
umpire, Each party sought arguments to 
resolve disputes in its own favor, which was 
more possible under a complex agreement. 
Also, the lengthy anthracite agreement pro- 
vided the parties with sufficient flexibility 
to adjust to local problems and conditions. 


Industry-wide negotiations are limited 
primarily to general wage increases and the 
reduction of hours. These negotiations are 
then applied to local understandings. Each 
colliery has its own agreement which, in 
turn, supplements the industry-wide agree- 
ment. Local parties are free to change con- 
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ditions of work as long as these changes do 
not conflict with the industry-wide agree- 
ment. The vast majority of issues remain 
subject to loca! negotiations. 


The day-to-day administration of the indus 
try-wide and local agreement rests primarily 
with the local union. Local administration 
of the agreement tends to be emphasized in 
the anthracite industry because it is the 
traditional method of resolving disputes and 
because there is strong local leadership, a 
lack of uniform wages and working condi 
tions, a reluctance of district officials to 
discipline locals, the use of the strike to 
enforce local demands and an inability to 
bargain effectively over many issues on an 
industry-wide basis. 


Prior to the initiation of industry-wide 
bargaining in 1902, local grievances were 
resolved on the basis of local negotiations 
Such negotiations included the use of eco- 
nomic force. Because this was the tradi- 
tional and accepted method of dispute-settling, 
it continued. 


The strength of local 
out of the miners’ antipathy toward the 
operator. Although the anthracite miners 
have followed the leadership of international 
union officers in industry-wide disputes, they 
have exercised much autonomy over 
local Antagonism toward the oper- 
ator developed strong group loyalties which, 
in turn, led to a strong local union leadership. 


leadership arises 


also 


issues. 


Local negotiations are also necessary to 
adjust terms of employment to the specific 
conditions of work found in each chamber. 
Conditions of mining vary from chamber to 
chamber, and rates that reflect these differ 
ences must be negotiated. The variability 
in working conditions also makes industry- 
wide bargaining difficult. 

Because of the seasonal demand for an 
thracite, the miner believes that total work 
ing time is not lost when a strike occurs. 
There are many days during the year when 
the colliery will be idle because of the sea- 
sonal demand for the product. The oper- 
ators have accepted local walkouts because 
they are not unduly burdensome. Work 
processes are not interdependent and a local 
walkout at one colliery will not interrupt 
production at another 


Arbitration Machinery 


The anthracite arbitration machinery has 


evolved in response to the parties’ collec- 
tive bargaining relationship. The following 


analysis illustrates this evolution. 
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Established practice doctrine.—Opposed 
to collective bargaining with the United 
Mine Workers of America, the operators 
rejected at the very outset of the board’s 
operation in 1903 and the 1902 strike com- 
mission’s concept that the board of conciliation 
should serve as an industry-wide bargaining 
agency as respects new agreements, but 
recognized the industry-wide need to effectuate 
the award. The operators specifically re 
jected that part of the fourth award which 
empowered the board to resolve “any difti- 
culty or disagreement in any way growing 
out of the relations of the employers and 
employed.” The employers maintained that 
the sole purpose of the board was to inter 
pret and apply the awards and determine 
the controversies which thereunder; 
it was not the purpose of the board or the 
umpire to write additional terms of employ- 
ment. They further contended that working 
conditions not covered specifically by the 
awards were to continue as they were un 
less changed by the mutual consent of the 
The operators viewed the commis- 


arose 


parties, 
sion’s award as fixing all terms of employ 
ment and concluded that further bargaining 
between themselves and the representatives 
of the miners was unne®essary, except as 
necessitated by changes in methods or min 
ing conditions. 


The freezing of working conditions and 
the restriction of the board’s authority to 
the interpretation of the awards were effectu 
ated by the parties’ acceptance of the “estab 
lished practice doctrine.””. Dr. Thomas Larkin, 
the present umpire in the anthracite indus 
try, has expressed the principle of estab 
lished practice as follows 


“It has been an accepted and agreed upon 
position of the two parties to the award 
that the practices that were in effect, April 
1, 1902, as they related to wages and work- 
ing conditions, and which were not specifically 


changed by the award of the Commission, 


were thereafter to be considered as having 
been made the ‘established’ practices by the 
terms of the award and were no more sub 
ject to change, except by mutual consent, 
than were the rates or the conditions that 
vere specifically set up by the various pro 
visions of the award.” 


\ relatively weak union accepted the opera 
tors’ interpretation of the board’s authority 
in order to prevent unilateral changes m 
working conditions by the operators, which 


had previously been the practice. Accord 


ad Thomas E. Larkin, ‘Fifty Years of Handling 
Labor Disputes,’ address before the American 


Mining Congress, Cleveland, Ohio, May 4, 1953 
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ing to the established practice principle, all 
conditions not changed specifically by the 
award remained as they were. These condi 
tions could be changed by mutual agreement 
and union offi 


board of 


between the operator local 
cials but not by the 
or the umpire 

rhe 


practice 


conciliation 


established 
industry 


early acceptance of the 
doctrine in 1903 resulted in 
developments the 


board 


significant 
First, the authority of the 
umpire ts restricted to the mterpretation ot 


and the 
the industry-wide agreement, local 
and the 
practices at 


agree 


ments preservation of the estab 
lished 
mutual 


Is disc ourage d 


Second, 


local level 


each colliery 
accommodation on the 
kither 
bargain over any proposed change and appeal 
to the umpire to maintain the status quo 
The authority of the umpire has been used 
by both parties to prevent changes proposed 
by the other. Third, the established prac 
tends to encourage the use of strikes 
grievances 


party can retuse to 


tice 
on the local level to adjust those 
not covered by industry-wide or local agree 
ments. Since the umpire 
these disputes, adjustments are sought on 
Arbitration im 
the anthracite industry cannot be considered 
relation 


cannot resolve 


the basis of economic torce 


as a substitute to strike action in 
to disputes 
Finally, the perpetuation of established pra 
costly to both parties In 
working conditions 


been 


over the established practice 


tices has been 


equities in wages and 


between collieries have maintained 
and uneconomic mining methods have con 
tinued As the “The 
Umpire fully appreciates that there are times 
when mine find 
practices and working conditions unreason 
here 


companies 


umpire has noted 


workers some established 


ably burdensome are, moreovet 


occasions when coal and ship 
ping operators have chafed under some es 
tablished practices and working conditions 
which they felt deprived them the right to 
apply progressive managerial measures and 
placed the anthracite industry in a. strait 
jacket, as well as defeated efforts for greater 


efficiency and lower rates 


Board of conciliation.—I.ven in its re 
stricted role as interpreter of the industry 
wide local 
established practice, the board of conciliatior 


function on 


agreement, ayvreements ana 


has been unable to reach agreements 
board 
to the 
of the 
ment was the emphasis on local bargaining 


passed its interpretive 


umpire, One reason tor the rejection 


board as mterpreter of the agree 


* Umpire Decision No. 6830 


| 
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in the industry. If the parties directly in- 
volved in the dispute were unable to re- 
solve it, it was ultimately submitted to the 
umpire. Another reason for the ineffective- 
ness of the board was that both parties 
considered that the handling of grievances 
by the board should be construed as a legal 
procedure. The board was to act as a court 
before which the parties were litigants. 
With such an arrangement there was no 
place for compromise or agreement by the 
board. 


The principal function of the board is to 
hold hearings, collect evidence and submit 
the dispute to the umpire. The umpire does 
not attend the hearings. Hearings are con- 
ducted on a union-district basis.” A repre- 
sentative of the coal operators acts as the 
chairman of the hearing. However, the role 
of the chairman is nominal. Along with the 
testimony of the hearings—which is re- 
corded—each party submits a brief to the 
umpire. 

The absence of the umpire from the hear- 
ings tends to emphasize his judicial role. 
Somewhat distrustful of each other, each 
party hopes to ensure the umpire’s im- 
partiality by excluding him from the hear- 
ings and even the area. As just indicated, 
testimony and briefs are mailed to the 
umpire. He does not live within the 
anthracite region. 


Umpire.—The agreement provision for 
the appointment of an umpire is found in 
the fourth award of the 1902 strike com- 
mission and remains in effect. The award 
reads in part: “If, however, the said Board 
is unable to decide any question submitted, 
or point related thereto, that question or 
point shall be referred to an Umpire, whose 
decision shall be final and binding in the 
premises.” 

The umpire is appointed on a permanent 
basis by the Anthracite Board of Con- 
ciliation. Since 1903, four men have served 
as umpires, The first umpire, Carroll Wright, 
who had been a member of the 1902 strike 
commission, served from 1903 to 1905, The 
next umpire, Dr, Charles Neill, who was 
Carroll Wright's assistant on the 1902 strike 
commission, served from 1905 to 1928, James 
who had been secretary of the 
Anthracite Board of Conciliation, served 
from 1928 to 1936. The present umpire, 
Dr. Thomas FE. Larkin, who had been Dr. 
Neill’s assistant, has served since 1937. 


Gorman, 


No umpire has ever been asked to resign. 


Functions of umpire-—The umpire’s func- 
tions in the anthracite industry are three- 
fold. He decides grievances which arise in 
relation to the industry agreement, using 
as literal an interpretation as possible. How- 
ever, if the terms of the industry-wide 
agreement are vague, ambiguous or con- 
flicting, the umpire can render a substantive 
decision to clarify terms of the national 
agreement. Second, the umpire—using as 
literal an interpretation as possible—decides 
grievances arising under the written local 
agreements, which can be freely made as 
long as they are not in conflict with the 
industry-wide agreement. Third, he decides 
grievances not covered by industry-wide 
or written local agreements but relating 
to the preservation of established practices 
at each colliery. 


When the umpire interprets the industry- 
wide agreement, he assumes the parties 
understood what they were negotiating and 
that they wanted the agreement to be in- 
terpreted in the strict meaning of its language. 
The umpire does not consider the spirit of 
the agreement nor the intent of the parties. 


The issuance of an interpretation that is 
substantive in nagure is a rare occurrence. 
Nevertheless, these decisions are important. 
Once such an interpretation is enunciated, 
the umpire will rigorously adhere to it in 
the future resolution of similar disputes. 


Past decisions of previous umpires are 
binding on the umpire and have the same 
force as the agreement itself, However, 
while past decisions are binding, the umpire 
has the authority to interpret them. As a 
result, earlier decisions are amplified, clari- 
fied and applied to situations not necessarily 
contemplated in the original decision, There 
is no sharp deviation from past decisions 
and the parties’ “industrial law” is gradually 
modified to meet new conditions. 


The complexity of the anthracite agree- 
ment lends itself to considerable flexibility 
in interpretation. All previous agreements 
and umpire decisions—approximately 3,000, 
recorded in 30 volumes—are considered part 
of the current agreement and can be used 
by the parties to support a grievance claim, 
The lengthy agreement is a result of the 
parties’ inability to codify past agreements, 
as well as their unwillingness to give up 
any previous benefits and privileges. How- 
ever, the paradox of the situation is that as 
the agreement has become increasingly com- 
plex and lengthy, the degree of latitude 
accruing to the umpire has also increased. 


“There are three union districts in the 
anthracite industry. 
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The umpire must also preserve the estab- 
lished practices at each colliery. However, 
the administration of the established practice 
doctrine presents several problems to the 
umpire. What is the exact practice at the 
colliery and, if any alleged changes have 
taken place, what are they, and are they 
to be given status as new established 
practices? The principal method of chang- 
ing existing practices is through industry- 
wide or local negotiations. However, an 
acceptance without protest of a change in 
practice by either party over an extended 
period of time is considered to be a mutually 
acceptable change in working conditions. 
Practices changed as a result of economic 
pressures are accepted by the umpire. 

The parties do not record colliery work- 
ing conditions in the local agreement. 
Existing practices are informally accepted 
by the miners and management. When 
disputes arise relating to the practice which 
is deemed to have been established, the 
umpire resolves these disputes on the basis 
of the change the parties have made in the 
practice or the condition they understood 
or remembered it to have been. 

A review of the umpire’s decisions illu- 
strates a continual application of the past 
practice doctrine. Whether he is resolving 
disputes relating to wage rates, the quantity 


and quality of work, starting and quitting 
time, occupational definitions, layoff,” re- 
days, he resolves 
These 
disputes 


hiring, transfer or idle 
them on the basis of past practice. 
constitute the vast majority of 
decided by the umpire. The umpire’s func- 
tion in the anthracite industry is narrowly 
conceived. He maintains the existing condi- 
tions of employment as evolved by the 
parties themselves. The parties’ insistence 
on past practice precludes a problem-solving 
approach to their industrial relations problems. 


Conclusions 

The hypothesis of this study has been to 
analyze whether the grievance arbitration 
machinery has reflected the philosophy, 
principles, attitudes and prejudices of the 
parties’ collective bargaining relationship. 
The following conclusions will suggest that 
it has. It is difficult to isolate definitive 
cause-and-effect relationships. Instead the 
dominant features of the arbitration system 
and the collective bargaining relationship 
will be reviewed and the relationship be- 
tween them noted. Aside from the basic 
objective of this paper, the development 
of the anthracite arbitration system may 
" The parties negotiated a seniority clause in 
the 1952 agreement. 
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have significant bearing upon other ques 
tions relating to labor arbitration. 


A major feature of the anthracite arbi- 
tration process is that collective bargaining 
continues between coal companies and local 
unions over issues not covered by the in 
dustry-wide agreement during the term of 
that agreement. Further, economic force 
can be used to change conditions of em 
The may be a formal 
local agreement or one that is 
an informal, agreed-upon alteration of a 
colliery practice. Although there is a no- 
strike clause in the industry-wide agreement, 
it has never been enforced effectively. The 
umpire has no authority to modify, rescind 
or change in any way an agreed-upon set- 
tlement or an accepted practice by local 
otticials. However, either party can protest 
to the umpire a violation in colliery practice, 


ployment. change 


one in the 


in which case the umpire can correct such 
violations. 


Why have the parties fashioned such a 
working arrangement? The arm’s-length 
nature of their collective bargaining relation 
ship is partly Both 
concerned primarily with maintaining their 
respective rights. Both the operators and 
the union are willing to accept the economic 
costs of local walkouts, imbalanced wage 
rate structure and operatng 
practices in order to maintain their respec- 
Fach party desires the free- 


responsible, sides are 


uneconomic 


tive positions, 
dom to exercise 
maintain or improve its 
the interference of an industry-wide board 


force, it necessary, to 
position without 
or umpire, 


bargaining is 
estab 


Another reason for local 
that industry-wide bargaining 
lished to but a limited extent 
to the 1902 settlement, most terms of em 
ployment were left subject to local nego 
tiations. A collective bargaining procedure 
to deal with them on an industry-wide 
basis was provided for by the commission, 
but. rejected by the parties. This type of 
adjustment was a continuation of the methods 
employed prior to the establishment of the 
board of conciliation in 1902 
local importance prior to 1902 were settled 
head” 


was 
Subsequent 


Issues of 
through informal colliery or “pit 
meetings which sometimes resulted in strike 
Such practices were not significantly modi 
fied by the 1902 settlement 


Economic power has been divided be- 
tween local union and district officials. The 
miner's antipathy toward the operator, the 


hazardous nature of the work, the miner's 
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technological isolation, as well as a fre- 
quently militant local leadership provided 
the local union with sufficient economic 
strength to negotiate on its own. District 
officials have been unable and unwilling to 
discipline local unions. 


Another reason for local bargaining has 
been the operators’ ability to accept wage- 
rate differentials between collieries and still 
continue profitable operations. A common 
price policy in the industry was sufficiently 
high to cover the high-cost collieries. 


Finally, each party the 
economic pressure is not unduly burden- 
some. Time is lost each year because of 
the seasonal demand for the product, and 
the miner feels that little working time is 
lost when strikes occur, Production is not 
interdependent, Frequently an operator can 
increase production in his other collieries 
if one is on strike. 


feels cost ot 


Of what significance is local bargaining 
to the general field of labor arbitration ? 
Issues not covered by the national agree- 
ment and not subject to arbitration are 
submitted to local bargaining for resolution 
and, if necessary, economic force can be 
used during the term of the agreement to 
It is frequenily assumed that 


resolve them. 
terminates with the 


collective bargaining 


signing of the labor agreement and _ that 
the determination of issues not covered by 
that agreement remains under the unilateral 


It is further as- 


authority of management. 
issues 


sumed that the interpretation of 
covered by the labor agreement is subject 
to arbitration and that the no-strike clause 
prohibits the use of economic force during 
the term of the agreement. The 50 years 
of experience in the anthracite industry 
would imdicate that such assumptions are 
not too realistic in this case. 

The anthracite experience suggests speci- 
fically that one cannot deny an avenue of 
adjudication of issues not covered by the 
labor agreement during the term of that 
agreement, The exception to this would 
be if there were a clear and accepted under- 
standing between the parties that such 
issues were subject to the unilateral au- 
thority of management or to mutual agree- 
ment. However, in the absence of such a 
clear understanding, grievances over such 
issues are either subject to arbitration or 
economic force, If all grievances are to be 
terminated peacefully, then the scope of the 
arbitrator’s authority must be the same as 
that of the no-strike clause. If the arbi- 
trator’s authority is restricted solely to the 
labor agreement, then issues not concerned 
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with the agreement will be resolved on the 
basis of economic force. 


In the anthracite industry, the parties 
have mutually accepted the use of economic 
force to resolve issues not covered by the 
labor agreement. Consequently, these issues 
do not remain under the unilateral deter- 
mination of management. Indeed, much of 
the stability of the arbitration machinery 
must be attributed to this fact. The coal 
operators are quite aware that a restriction 
of the umpire’s authority to the interpre- 
tation of the labor agreement and to the 
support of established practices makes a 
vigorous application of the no-strike clause 
impossible. The anthracite experience sug- 
gests that if a satisfactory arbitration system 
the arbitration 
relation to 


is to evolve, the scope of 
clause must be considered in 
the no-strike clause and the scope of the 
labor agreement. 

What are the distinctive features of the 
anthracite arbitration system in the resolu- 
tion of issues covered by the industry-wide 
agreement? Such are resolved by 
the umpire on the basis of a literal inter 
pretation of the agreement. The parties 
tend to view the umpire as a judge whos« 
function it is to define each of the parties’ 
rights and benefits under the agreement. 
A spirit of litigation permeates the pro- 
cedure, There is no attempt at mutual ac- 
commodation on an industry-wide basis. 


issues 


Why have the parties adopted this par- 
ticular technique? It again seems to re- 
flect the parties’ arm’s-length collective 
bargaining relationship. The parties are 
primarily interested in maximizing their 
respective rights and benefits. In this re- 
gard their attitudes are comparable to those 
of two litigants in a court of law. The 
umpire must resolve a dispute in favor ot 
one party or the other. With the exception 
of discipline cases, he cannot issue a com 
can he suggest an 
Either the 


promise decision nor 
alternate solution to a dispute. 
grievance is sustained or it is not sustained 
His decisions become precedents that are 
the 


rigidly adhered to in resolution ot 


similar future disputes. 

The desire literal interpretation 
of the labor is a reflection ot 
the parties’ relationship. This factor has 
significance to the field of labor arbitration 
The experience of the anthracite industry 
suggests that where an arm’s-length re 
lationship exists, arbitration awards that are 
literal in nature may be quite acceptable 
In collective bargaining relationships that 
than that of the 


for a 
agreement 


more cooperative 
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are 


anthracite industry, however, imsistence 
upon a literal interpretation of the agree: 
may not only be inapplicable, but 


reso- 


ment 
a handicap to satisfactory grievance 
lution as well, Thus, the acceptance ol 
literal interpretations of an agreement ts 
not a matter of doctrinaire correctness, but 
rather a reflection of the parties’ collective 
bargaining relationship. 

Another distinctive feature of the anthracite 
arbitration system is that the umpire Is €x 
cluded from the hearings. The umpire re 
views the evidence collected by the board 
and the briefs submitted by the parties 
to the dispute and then bases his decision 
upon this evidence. He does not participate 
in the hearings nor meet with the parties 
in dispute. This is unlike most arbitration 
proceedings. Usually, the arbitrator pat 
ticipates in the hearings, questions the par 
ticipants, collects the evidence that he feels 
is significant and receives some impression 
of the parties’ attitude toward the particular 
dispute 


Why have the parties 
?> The exclusion of the 
from the hearings further tends to en 
courage literal interpretations oO the agree 
ment by the umpire. He must base lus 
the language of the agreement 
submitted by 


such a 
umpire 


adopted 


procedure 


decision on 
in relation to the evidence 
The parties pomt out that no 
extraneous elements can enter mto his con 
sideration under such a method. This ex 
clusion of the umpire from the hearmgs 15 
another reflection of the parties’ traditional 
arm’s-length relationship 


the parties. 


that the ad 
from the 


allege 
umpire 


In theory one tMiay 
vantage of excluding the 
hearings is that there may be greater pres 
reach their own 
do not 


sure on the parties to 
Since the parties 
there is no 


agreement. meet 
with the umpire, indication of 
what his decision may be; this 


the risk of an unfavorable decision 


mcreascs 


On the basis of the anthracite experience, 
the effectiveness of such a technique can 
he questioned, The absence of the umpire 
from the hearings did not 
board to undertake the interpretive function 


encourage thi 


In fact, as years passed, the board rendered 
Also, the parties 
directly involved in the disputes have con 
tinued to take their disputes to the umpire 


fewer and fewer decisions 


modification of the 
commission's mechanism tor 
illustrates the hypothesis 
reflects the 
The in 


Finally, the parties’ 
1902. strike 
resolving disputes 
that the arbitration machinery 
collective bargaining relationship 
tent, spirit and even the terms of the original 


Grievance Arbitration 


1902 strike commission were 
parties 


award ot the 
completely altered by the 
strike commission’s attempt to 
industry-wide collective bat 


inaugurat 
a system ot 
gaining was rejected, 
The 
use ot 
the agreement 
cepted 
adjustment. The 
restricted to the 
Finally, the umpire assumed an mterpretive 
intended by the commission 


eliminate the 
term ot 


hoped to 
during the 
parties ae 


commission 
force 
However, the 
force as the tool tor local 


economic 


board's jurisdiction was 


scope of the agreement 


function never 


The 
parties 
relatively 
50 years. The 
ic that the form of arbitration the parties 
conformed to thei 


machinery which the 
themselves have established 
stable and acceptable for 
reason for this acceptability 


arbitration 
has 


been 


devised more closely 
particular collective bargaining relationship 
Ihe 1902. strike attempt to 


system of arbitration alien to the 


commission's 
impose a 
context of its application proved to be most 
ineffective 

In summary, then, the anthracite arbi 
machinery has reflected the parties’ 
relationship Lon al 
issues not covered 


tration 
collective 
collective bargaming overt 
by the industry wide agreement 
cepted of (1) the arm's length 
collective relationship, (2) the 
walkouts, (3) the 
and (4) 
between 


bargaining 


Was af 


because 
bargaming 
limited costs ot local 
limited 
the separation o! econome 
district and local Literal 
of the industry-wide agreement and the ex 
from the hearings r¢ 
collective 


industry-wide bargaming 


interpretations 


clusion of the umpire 
flected the parties’ arm’s-length 
bargaining relationship Finally, the modi 
fication of the awards ot the 1902 commis 
sion illustrated how the altered a 
svstem of adjudication that was inappropriate 
situation, to one more 
collective bat 


parties 


to their particulars 
satisfactory m terms ot their 


gaining relationship 


As noted earlier m the paper, certam im 
result if the hypothesis is a 
doctrinaire 


cannot con 


plications 

cepted A 
arbitration is forthcoming 
clude a priori what the most effective 
techniques are Arbitration 
multiprocedural, multitunc 
by the 


application 


less approach to 
arbi 


tration must 


be viewed as a 
tool that 
parties to the 
With insight and imagination, managements 
and able many 
uses and procedures for the third 
that could be of great service in the 
satisfactory collective 
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tional must be adapted 


context of 


unions may be to devise 


neutral 


party 
creation of a more 


bargaining relationship 


Impact of Automation on Workers in 


Despite the high over-all employment figures in 1955 and the expanded output 
in the automotive industry, workers displaced by automation had great difficulty 


obtaining new jobs based on 


their 


individual abilities. They came _ in 


contact with prejudices which had been overcome in their previous employment. 
Mr. Sheppard, who is a professor of sociology and anthropology, is on the 


staff of the 


Institute of Industrial Relations, Wayne State University. Mr. 


Stern is a consultant, Automation Committee, United Auto Workers (AFL-CIO). 


pipe PLIGHT of the individual worker 
receives attention when total unemploy- 
ment is high. Case studies made two decades 
ago, when unemployment was widespread, 
personalized the problems of workers who, 
because of plant failures, were forced to 
seek work at a time when there were no 
jobs and when there were many other job 
seekers. 

During a period of nation-wide high em- 
ployment, there is little concern shown for 
the worker who, because of plant failure, 
must look for a new job. Apparently the 
assumption is made that high employment 
levels are correlated with “tight” labor mar- 
kets which, in turn, imply that individual 
workers suffer only short-term “frictional” 
unemployment. Since World War II, how- 
ever, striking changes in American indus- 
try have accompanied the introduction of 
automation, 

Automation gives rise to the forced-draft 
obsolescence of our industrial structure and 
accelerates the replacement of plant and 
equipment by new, different, dispersed and 
decentralized facilities. The enormous in- 
crease in potential output per plant, based 
on increased output per unit of floor space, 
has significant consequences. 

Automation increases the tendency toward 
vertical integration. Major companies find 
that they need no longer rely on suppliers. 
The cost of an automated plant is high. It 
is in the interest of a plant management to 
reduce production costs by running a plant 
to capacity throughout the year. If sales of 
the product are not increased sufficiently, 
the automated plant can be utilized more 
fully by the making of parts formerly pur- 
chased from small supplier plants. 

Automation gives rise also to horizontal 
integration. The increased potential capac- 
ity of each plant and corporation lessens the 
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number of companies that will be able to 
compete successfully with each other. Be- 
cause the cost of automation is high, and 
extensive research and planning precede its 
adoption, the giant corporation has an enor 
mous advantage over its smaller competitors. 
For the smaller plant to survive, it fre- 
quently must merge with others. The crea- 
tion in the auto industry of the “little three” 
—Kaiser-Willys, Studebaker-Packard and 
American Motors (Hudson-Nash) — illus- 
trates this consequence of automation, In- 
formed opinion indicates that there will be 
further combinations of the “little three” if 
they are to survive. The recent Curtiss- 
Wright-Studebaker-Packard agreement gives 
further support to this opinion. 

The elimination of supplier firms and the 
many mergers, with the attendant closing 
down of the older facilities of the merged 
firms, have a significant effect on the con- 
tinuity of employment. Workers will face 
forced job changes more frequently than in 
the past. Our assumptions about labor mar- 
kets mean that workers will receive 
little, if any, help unless there is widespread 
unemployment. However, the assumption 
that these workers do not need special as- 
sistance may be fallacious. 


these 


Example of Effects of Automation 


A case in point is that of a supplier firm 
which closed its factory after cancellation 
of its supplier contract by a major corpora- 
tion. Employment nationally and in the 
area in which the plant was located was at 
record levels when this occurred; but even 
under these ostensibly favorable circum- 
stances, the task of gaining re-employment 
was not an easy one. In particular, older 
workers, women and Negroes faced a prob- 
lem, the magnitude of which is not fully 
appreciated. 
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Supplier Plants 


By HAROLD L. SHEPPARD 
and JAMES L. STERN 


In 1947, a major automotive concern de- 
cided to automate its stamping process. 
Automation in the field of stamping meant 
the purchase and design of new presses 
equipped with automatic loading and un 
loading devices; the purchase of automatic 
transfer equipment which transferred stamp 
ings from press to press and from presses 
to welders; and, finally, the purchase of 
new, high-speed, automatic 
chines. Although piecemeal automation could 
have been attempted in existing stamping 
plants, it appeared more economical and efti- 
cient to erect new facilities 


welding ma- 


At the time this major company made the 
decision to automate, it employed approx! 
mately 13,000 men in its stamping division. 
These men turned out slightiy more than 
two thirds of the company’s hoods, roofs, 
fenders, etc., while the other third was 
turned out by 5,000 men working in a sup- 
plier plant which had a contract with the 
major automotive firm. The 18,000 men (in 
the stamping division and in the supplier 
plant) turned out the major stampings for 
755,000 cars in 1947. 

In 1955, automation of its stamping divi- 
sion had been nearly completed. The major 
automotive concern still had 13,000 men in 
its, stamping division, 6,000 of whom were 
lo¢ated in the oldest facility, 4,000 in one 
new plant and 3,000 in another new plant 
Both new plants approxi 
mately 200 miles from the old one. The 
7,000 men formerly im the old 
plant were not transferred to either of the 


were located 


who were 
new plants but are accounted for by turn- 


over, retirement and distribution to other 
departments of this concern in the same 
area. The 5,000 men on stampings of this 
major producer and working for the sup 
plier firm fired supplier 
plant closed down because of cancellation 
of its supplier contract for the stampings 


were when the 


In 1955, the 13,000 men turned out stamp- 
ings for 2,241,000 cars. The productivity 
gain is enormous. The 13,000 men turn out 


Automation 


300 per cent as many car parts as the 18,000 
men did in 1947. 


We are not here concerned with the prob- 
lems that the concern 
faced when it introduced automation 
ally it appears that automation in the stamp 
ing division of this firm meant a leveling of 
employment despite a tripling of output- 
increased output was achieved by increased 
productivity rather than by increased hiring 


The supplier firm 
summer of 1954, prior to the start of the 1955 
automobile model run. In the fall, the 
major automotive concerns m the same area 
as the supplier plant were hiring skilled and 
unskilled men. The automobile industry 
broke all production records in 1955, Em 
ployment increased by 200,000 production 
workers between September and December, 
1954. It would appear logical that experi- 
stamping plant could be 
absorbed and, in fact, 
when auto employment was on the increase 
Automation, however, in the stamping divi 
sions of major automotive firms, meant that 


major automotive 
Basic 


closed down in. the 


enced personne] 


would be needed 


there was little increase in the fields in which 
Regardless of the 
occupations, one 


these men were trained 

need in their own specity 
assumes that in a tight labor 
employment at a high level, these men would 
Just the con 


market, with 


have no difficulty finding jobs 
trary was true, however 


\ year after the plant closed down, a study 
was made to determine what had happened 
to a sample of the workers who had been 
fired from the supplier plant 


Duration of unemployment. — Seventeen 
per cent had not gained employment be 
tween the time of layoff and time of inter 
year 


which was approximately one 


forced to 


view, 
Twelve per cent 
voluntarily, even though under 65 years ot 
age. Of the 71 per cent who found jobs, 
the amount of time between the layoff and 
first rehire was distributed as follows 
37% 
21% 


707% 


4 to 5 months 


were retire m 


1 month or less 
2 to 3 months 
6 months 7% 


7 months or more 1R% 


100% 
(129 cases) 
The average time taken in finding a job 
was approximately three months, On the 
average, it required making application at at 
least four places of work to find re-employ 
ment. Approximately one sixth had to go 
to more than eight places before being hired 
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Wage loss.—Not only did the unemployed 
worker suffer from reduced income during 
the period of his unemployment, but, in ad- 
dition, the new job he acquired paid less 
than his former rate. Table I presents the 
old and new wage rates of the sample inter- 
viewed in this study. 


Exhaustion of unemployment compensa- 
tion benefits and factors affecting exhaus- 
tion.—Of the total sample interviewed, one 
half was forced to exhaust benefits. Table 
I] shows the data on this point for the 
sample as a whole and for some subdivisions. 


A group of white males was investigated 
to determine the effect of skill and age on 
exhaustion of unemployment compensation. 
Among the white males over 45, Table III 
shows a definite relationship between skill 
(as measured by hourly rate) and ex- 
haustion of benefits: that is, the lower the 
skill, the more likely that the person used 
up his unemployment compensation. 


Thus, among these oldet workers, slightly 
more than one fourth of the higher-skilled 
workers exhausted their benefits, in marked 
contrast to slightly over two fifths of the 
middle group and over two thirds of the 
lesser-skilled workers. 

Among the younger workers, those 45 
and under, the higher-skilled workers also 
better than did the other two cate- 
gories of workers, as indicated in Table 
IV. However, there appears to be no 
difference between the two lower-skill cate- 
gories of young workers, although there is 
such a difference in the case of older workers 


fared 


Comparing these data to determine the 
effect of age alone upon exhaustion of un- 
employment compensation, we find that among 
the skilled workers, 26 per cent of the older 
workers exhausted benefits, in sharp con- 
trast to only 12 per cent of the younger 
ones. Table V shows this finding, as well as 
those concerning the two other hourly rate 
catewories. 


TABLE | 
Old Job 


Rate 
$1.90 or less 
1.91—2.15 
2.16—2.50 
2.51 or more 


Average hourly rate 
(minimum estimate) 


(191 cases) 


New Job 
30% 
28% 
22% 
20% 


100% 
(122 cases) 


100% 


$2.20 $2.11 (4% decrease) 


TABLE Il 
Exhaustion of Unemployment Compensation Benefits 


White Males 
15 and Under 
Per cent of each 
group that ex- 
hausted benefits 27% 
Total cases 48 


White Males 


16 and over 


Negroes H’omen Total 


50% 
174 


76% 100% 


25 16 


TABLE Ill 
Exhaustion of Benefits Among White Males over 45 


$2.40 and over 
26% 
23 28 31 


Used-up benefits 


Total cases 


$2 10 und Below 


$2.11—2.39 
43% 


TABLE IV 
Exhaustion of Benefits Among White Males 45 and Under 


$2.40 and Above 


Used-up benefits 


Total cases 


$2.11—2.39 $2.10 and Below 


12% 37% 33% 


17 16 15 
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5% 
47% 
28% 
20% 
46% 
85 
716 


TABLE V 


I ffect of Age on Benefit Exhaustion of Unskilled, Semiskilled and 
Skilled White Male Workers 


10 and fhove 


Old 
26% 


Used-up benefits 
23 


Total cases 


2.39 $2.10 and Below 
Old Young Old Youn. 
43% 37% OR% 33% 
28 16 31 15 


$2.11 


Young 


The above table clearly indicates that in 
each skill category, as measured by hourly 
rate, a smaller percentage of the young 
workers than of the older workers were 
forced to use up their unemployment bene 
fits. Putting the more sharply, the 
younger skilled worker is in a far better 
situation when his company down 
than is his extreme opposite number, the 
unskilled worker. The table shows 


Case 
ck 


older 


that only 12 per cent of the former, but 6% 
per cent of the latter, used up the benefits 


Moreover, the fact that in a period of 
peak employment, even the younger skilled 
workers had difficulty in seeking re employ 
ment is worth noting. 


Women.— Table I] shows that a//l of the 
women exhausted their unemployment com 
pensation benefits as compared to one third 
of the white males. At the time the women 
were interviewed, a year after the plant 
closed down, only half of them had found 
jobs as compared with 71 per cent of the 
total sample, although interviews indicated 
that these women had been very energetic 
in their search for employment. The wage 
of those who found jobs was much lower on 
the average than the pay received formerly 
at the supplier plant. One woman who was 
formerly making $2.01 as an assembler 
found part-time employment as a clerk in a 
dairy at 75 cents an hour, later found a job 
as a clerk in a bakery at $1.15, then found 
a slightly better job as a press operator at 
$1.25. Other women found jobs as waitresses 
at 75 cents an hour, office work at $1.25 an 
hour and domestic service at $25 a week 
Comments supplied freely to the interview 
ers revealed an understandable bitterness 
One woman said, “I’m a widow and have to 
work but most places don’t want women : 

In some cases the bitterness was directed 
at the company that had laid them off, One 
woman stated, “I don’t understand how a 
company can make profits and buy other 
factories and still throw 8,000 faithful work- 
ers into the street.” Most of the 
over 40 stated that they faced discrimination 
not only on the basis of sex, but also be 


women 


cause of age. One woman stated, “At 


Automation 


{X company] I’m sure they were hiring 


women but they didn’t hire me because 
She was 48 


new 
of my age.” 
per cent of the total 
The average 
about 3 per 
sample 


Negroes. — Thirteen 
sample were male Negroes 
wage of this group had been 
cent than that ot the 
The discrimination this group faced in gain 
ing re-employment ts revealed by such tacts 
following: The average length of un 


less entire 


as the 
employment was greater tot this group («de 
the fact that this group went to an 


spite 
of twice as many places to find work 


average 
as the sample as a whole) and the wage drop 
cent than 

Several of the 


of Negroes was 50 per greater 
that of the total 
Negroes who were in their fifties indicated 
that they were told, “We're not hiring,” by 
major automotive firms in the area, althoug! 
it was known that these plants were hiring 
The prejudice agaimst age anid 
race apparently was sufficient to deprive 
them of any chance of getting work in then 
former classifications in large tactories Sev 
eral respondents indicated that the only job 
possibilities were those of janitor of laboret 
In these cases, where jan 


sample 


combined 


on night shitts 
torial work was wage drops ol 
20 cents an hour Others 
tried federal government employment and 
took a wage cut For 
making over $2 an 


obtained, 
were involved 


where succ essful, 


example, one welder 
hour on the day shutt became an afternoon 
mail helper at the post office making $1.71 


an hour 


Age. 
sented 
basis of age 
to turn to individual experiences 
sembler, who finally gained employment on 
a drill press operator 


Although statistics have been pre 
showing that 
is prevalent, it is mtormative 


discrimination on the 


One a 


the afternoon shitt as 
stated that he was told at every 
motive plant in the area that theyg were not 
hiring, even men m ime u 
back of him apparently got job Anothet 
told the that “he appre iated 
people taking an mterest this, but there 
is really nothing that can be done about it 
It is have a whole life’ 
work go Anothe: 
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major auty 


though young 


interviewer! 


quite a blow to 


out from under you.” 


| 

7 

17 
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older worker volunteered the information 
that he would be glad to join in a protest 
march to Washington to bring this problem 
to the government’s attention. 

Along with Negroes and women, older 
workers took a far greater wage cut than 
the total sample. Characteristic of the change 
in fortune of the older worker were cases in 
which checkers at $2.15 an hour on days 
became night watchmen at $1%15; a mainte- 
nance welder at $2.52 became a night janitor 
at $1.40 at a neighborhood bar; another 
checker at $2.05 became an attendant at a 
gas station at 92 cents an hour. A skilled 
millwright, 62 years old, was particularly bit- 
ter because of the age prejudice he faced, It 
might be noted that he walked at least 20 
miles in three days looking for work, but in 
each place was told officially that the plant 
was not hiring and in many places, off the 
record, was told that millwrights were 
needed but that instructions forbade the 
hiring of millwrights over 60. If the kind of 
employment gained by older workers is 
typical of the kind of work found for them 
by agencies aiding the older worker, it is 
apparent that these agencies are not really 
finding adequate jobs for older workers. 
In one form or another, the older workers 
agreed with the one man who stated, “When 
you are that old [63] nobody wants you.” 


Change in work shift.—The preference of 
workers for a daylight shift as opposed to 
an evening shift is well known. In the 
scramble to find new jobs, many of the 
workers who had gained the day shift by 
virtue of their extended service in the sup- 
plier plant now found that the new job 
entailed the complete change in living pat- 
terns associated with night work. Of the 
workers who were previously on the day 
shift at the supplier plant and were able to 
find new jobs, 45 per cent had to take 
afternoon or night shift employment. 


Comments and Conclusion 


Aggregate figures are known to conceal 
as much as they reveal. This study clearly 
shows that despite the high over-all em- 
ployment figures in 1955, despite expanding 
output in the automotive industry and de- 


spite growing employment in the labor 
market, many of the unemployed workers 
from the supplier plant faced situations 
which were not amenable to solution on the 
basis of their individual ability. The Negroes, 
women and older workers faced a prejudice 
that deprived them of jobs despite the high 
level of employment. Several workers who 
were handicapped (and who stated that they 
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consulted with agencies that help handi- 
capped workers) still have not found em- 
ployment. 

The picture revealed by the entire sample 
is that 71 per cent of the workers gained 
employment within a year of the plant shut- 
down, but that this entailed an average wage 
reduction of 4 per cent or nine cents an 
hour. Approximately one half of the sample 
exhausted unemployment compensation bene- 
fits. In this particular state where, in gen- 
eral, the maximum benefit duration is 26 
weeks, it is apparent that even in “good 
times” the duration was not sufficient to 
take care of many people who found work 
long after benefits were exhausted. 


Automation was not a blessing for these 
workers. Automation of the stamping proc- 
ess tripled productivity and thereby con- 
centrated production and employment in 
the plants of the major manufacturers and 
accelerated the death of smaller supplier 
firms. None of the workers interviewed ex- 
pressed resentment against the new ma- 
chinery which, when installed in another 
plant, forced the closing of their own. The 
resentment was against the prejudices of 
society—depriving able but old or female or 
Negro workers from filling existing job op- 
portunities for which they were qualified. 
The resentment was against inadequate 
unemployment compensation benefits and 
ineffective job-placement services. The re- 
sentment was greatest against the hiring 
practices of management. 

Automation apparently is accelerating the 
rate at which the skill composition of the 
labor force is changing. Semiskilled and 
unskilled jobs are most easily automated 
and the new jobs that do exist apparently 
call for skilled help. If the permanently 
laid-off workers from the supplier plant could 
have been given extended training, they 
might have acquired sufficient skill to offset 
in part the prejudices they faced. In the 
state in which the now defunct supplier 
plant was located, there is a provision in 
the unemployment compensation law pro- 
viding for extended benefits for those un- 
employed workers who enter approved 
vocational training programs. As yet this 
section of the law is not utilized. At the 
same time, the need for its use increases. 

If the results of this case study are typi- 
cal, it is apparent that greater attention 
must be directed to the problem of securing 
re-employment for those people whose jobs 
have been automated, directly or indirectly. 


[The End] 
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Arbitration 


Decisions « « « 


Developments 


Employer Need Not Arbitrate 
Strike-Damage Claim 


An employer had the right to sue unions 
for damages allegedly caused by strikes 
called in defiance of no-strike clauses where 
the arbitration clauses in the union contracts 
pertained only to grievances. Consequently, 
the unions’ motion to stay suit pending 
arbitration was denied. (L. R. Young Con 
struction Company v. United Association of 
Journeymen and Apprentices of the Plumbing 
and Pipefitting Industry of the United States 
and Canada et al., 33 Lapor Cases ¥ 70,932.) 


The United States district court 
that the union contract provided in part: 


noted 


“There shall be, during the term of this 
agreement and as to any work covered 
thereby, no slow-down, no stoppage of work, 
no strike and no lock-out over the terms 
and conditions of this agreement, it being 
the good faith and intention of the parties 
hereto that by the execution of this agree 
ment industrial peace shall be brought about 
and maintained, that the parties shall co- 
operate to the end that work may be done 
efficiently and without interruption.” 
were inserted in 
accomplish its 


Arbitration 
the contract in 
purposes without the need of asserting un- 
due pressures outside the contract, the court 
said. The contended that the 
unions exerted economic pressures contrary 
to the terms of the contract. Thus, a suit 
was brought for compensation. 

The court declared that the 
clause was to serve the purpose of avoiding 
labor strife. It related to the controversies 
which were made the subject of grievance 
procedures and not to claims for damages 
Dam- 


provisions 
order to 


employer 


arbitration 


arising out of a breach of contract. 
ages from such a breach cannot reasonably 
be held to be subject to arbitration under 


Arbitration 


“prov ides methods to 


the procedure that 
conduct and 


avoid the necessity for such 
expressly provides that the purpose of arbi 
very thing which 


tration is to avoid the 


occurred,” the court concluded 


No Arbitration of Question 
Not Covered by Contract 


Where an association of barber shop pro 
prietors had no duty under a union contract 
to join an employers’ guild, the barbers’ 
union had no right to demand arbitration 
of a dispute over an alleged obligation of 
the association to join the guild. This was 
the holding of the New York Supreme 
Court, even though there was a very broad 
arbitration clause involved. An order was 
granted vacating the arbitration proceedings 
(Broadway Master Barbers’ Association, Inc 
Barbers and Beauty Culturists’ Union of 
AIVL-CIO et al., 33 


America, Local 3, 
Cases 70,938.) 


The union contract provided for the arbi 
tration of “grievance disputes and problems 
of whatsoever kind and nature.” It 
a “grievance and adjustment 
tact 
that 


existence, an 


also 
provided for 
board,” but no 
created. The union 
since this 
arbitrator should be 
York State 
above, the 


such body was in 
took the 
was not m 
designated by the New 
Mediation. As indi 


submitted for 


position 


board 


Joard ot 
cated question 
arbitration was the association's alleged ob 


Was 


ligation to join the employers’ guild 
association, which felt that the guild 
controlled by the union and used as a means 
of controlling the boss barbers, moved to 


vacate the union's notice of intention to 
arbitrate. 

The court noted that the collective bargaining 
agreement did not require the association to 


Under these circumstances, 
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the court held that there was no bona-fide 
issue or dispute between the parties which 
could be submitted to arbitration. Among 
the cases cited by the court to substantiate 
its finding was Matter of Bullard v. Grace, 
240 N. Y. 388. 


The court refused to issue an order re- 
straining the union from coercing the asso- 
ciation to join the guild, since there was no 
showing that the union’s efforts constituted 
an unlawful activity. 


Employees’ Vacation Pay Award 
Subject to Attorney's Lien 


In Matter of Flemma, 33 Lasor Cases 
{ 70,905, a New York court has just ruled 
that employees—union members—who were 
covered by a union contract and entitled to 
vacation pay were in the same position as 
would be beneficiaries of a trust, after an 
arbitration award in their favor was ren- 
dered, Their former employer, who had 
gone out of business prior to the arbitration 
of their vacation pay demands, contended 
that the employees should have been made 
a party to the proceedings instituted for an 
order of enforcement and for an order fixing 
a lien for attorney's fees against the vacation 
pay award. Subsequent to the employer's 
going out of business, a demand was made 
by the union for the workers’ vacation pay 
on a pro-rata basis. Payment was refused. 
The union contract provided for arbitration. 

The union, the United Textile Workers 
of America, hired an attorney to recover the 
amount claimed to be due members for 
vacation pay and agreed to pay 20 per cent 
of all sums recovered for this professional 
service. The attorney made a further de- 
mand that the controversy be submitted to 
arbitration. This demand, too, was refused. 
An action was commenced to compel arbi- 
tration, and the court ordered the employer 
arbitration. 
submission. 


to submit the controversy to 
An award was rendered after 
The vacation pay was ordered on a pro-rata 
basis. In making a motion for an order 
confirming the arbitration award, the attor- 
ney took the opportunity to fix a lien for 
services. The employer objected to the 
relief sought on the ground that the indi- 
vidual members of the union who would 
receive the vacation pay, should have been 
made parties to the proceeding. 

The court did not sustain this contention 
of the employer. The individual members 
of the union were not parties to, the arbitra- 
tion proceeding, noted the court, nor were 
they required to be. The union instituted 
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that proceeding as their representative. The 
union made the contract of which they, the 
employee-members, are the beneficiaries. 
“The Union as their representative had the 
duty and the right to bring the proceeding 
to compel arbitration.” 


Since the union had this right, reasoned 
the court, it followed that it had the right 
to retain an attorney and that the attorney 
had the right to a lien upon the award pur- 
suant to Section 475 of the Judiciary Law 
of the State of New York. 

In a companion decision, the same court 
—the New York Supreme Court for Chau- 
tauqua County—confirmed an award enti- 
tling the former employees to vacation pay 
and ordered interest on the award, from the 
date of the arbitrator's decision. In addition, 


the court declared that any questions re- 
garding federal withholding tax or social 
security tax would have to be resolved by 
the appropriate federal agency rather than 
by the court enforcing the award. 


The issues before the court were: (1) 
Should interest be added to the amount of 
the award? (2) Should federal income taxes 
be withheld, social security contributions be 
made and unemployment insurance taxes be 
paid on the amounts found due each em- 
ployee? (3) What manner of payment of 
the final amount due each employee as vaca 
tion pay should be followed? The court, 
in Textile Workers of America v. Empire 
Worsted Miils, 33°  Lanor Cases 70,906, 
found no reason to depart from the general 
rule that interest should be added from the 
date an arbitration award is rendered. It 
was not within the jurisdiction of this court 
to make any direction with regard to income 
taxes, social security taxes and unemploy- 
ment insurance contributions. Further, the 
director of internal revenue was not a party 
to this proceeding. 

Concerning the manner of payment, how- 
ever, the court found, in effect, that the 
parties had agreed that, after the addition 
of the interest to the award from the date 
rendered, the attorney should be paid 20 
per cent of that amount for his 
From the balance in each should be 
deducted the amount of 
any, required by the federal government to 
be withheld from vacation pay. The balance 
should be paid by checks of the employer 
made payable to the individual employees 
But the court was careful to remind the 
parties that if any question arose concerning 
deductions made for tax purposes, these 
ought to be ruled upon by the proper federal 
agency administering the pertinent law. 
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services 
case 


income taxes, 1 


Logging, Canning, Clothing 
Industries Look at Child Labor 


The application of labor laws to children 
—1957 fashion—is one of the main headings 
in a recent series of Department of Labor 
publications. The material regards the ap 
plication of the Fair Labor Standards Act 
to four industries: the packing of fresh 
fruits or vegetables, the canning and first 
processing of fresh fruits or vegetables, the 
lumber and pulpwood industries, and the 
clothing manufacturing industry. 

The minimum age for general employ 
ment in all of these industries is 16 years 
For occupations declared hazardous by the 
Secretary of Labor, the minimum is 18 
years. Fourteen- and 15-year-olds may work 
for limited periods in a few occupations 
(except in the lumber and pulpwood indus 
How 
ever, no such work may be done by 14- and 
15-year-olds in rooms where manufacturing 


tries), such as sales and office work. 


1s being done. 


The Fair Labor Standards Act provides 
that no employer shall employ any mimo 
under the legal age for the occupation im 
which he is employed. It further provides 
that no producer, manufacturer or dealet 
shall ship or deliver for shipment in inter 
state or foreign commerce any goods pro 
duced in an establishment in or about which 
any children have been employed illegally 
during the 30 days preceding the shipment 
of the goods. 

The employer can best protect himself 
against an unintentional violation of the age- 
requirement law by obtaining a certificate of 
age which shows the minor to be at least 
the minimum age for the job. State em 
ployment or age certificates are accepted 
as proof in 44 states and in Hawaii, Puerto 
Rico and the District of Columbia. Federal 
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certificates are issued in Idaho, Mississippi, 
South Carolina and Texas. 

may be em- 
hours, 


Fourteen- and 15-year-olds 
ployed only (1) outside of 

(2) between the hours of 7 a.m. and 7 p.m., 
(3) three and 18 hours m a 
week when school is in session for any part 
of the week and (4) eight hours a day and 
40 hours a week when school ts not in 


session, 


school 


hours a day 


It might be interesting to note here those 
occupations which have been declared haz 
ardous and, thus, prohibited to anyone under 
18 years. In all four 
occupations include driver or driver's helper 


industries, hazardous 


on a motor vehicle; elevator operator; jobs 
involving riding on freight elevators unless 
operated by an assigned operator; operator 
of power-driven hoisting apparatus, includ- 
ing high-lift trucks; and operators of power 
driven woodworking machines 


In the lumber and pulpwood imdustries, 
additional prohibited include 
felling and bucking of timber; yarding; load 


occupations 


ing and transporting of logs; construction 


of railroads, roads and flumes; sap peeling 
place of felling; operating 


at time and 


power-driven machinery; mamtenance o1 


equipment in the woods; 
logging opera 
tion (This list 


of prohibited occupations, however, does not 


repair work on 
and fire-watching 


while work is in 


near the 


progre ss 


apply to the timber culture, timber-stand im 
provement or emergency fire-fighting branches 
of the industry.) 


There are numerous occupations in the 


lumber industry which are open to 16- and 


17-year-olds. Among them are office worker ; 


logging-camp carpenter; cook ; kitchen helper ; 


hostler; timber cruiser; surveyor; repair 


and maintenance worker (not construction) 
on railroads, roads and flumes; sap peeling 


when not done in conjunction with hazard 
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ous work; fire patrolman; and lookout man 
away from the logging operation. 


A question arises occasionally in the 
canning and first processing plants regard- 
ing minors assisting their mothers who are 
employed in such plants, but where the 
children are not carried on the payroll as 
employees. Such assistance cannot be al- 
lowed, Here again, the employer must meet 
full requirements of the law including the 
keeping of records showing the names of 
all employees and birth dates of minors, if 
under 19. The same holds true in all of the 
industries for minor members of the em- 
ployer’s own family. (One exception occurs 
where a farmer employs a truck driver 
under 18 to haul fruits or vegetables grown 
on his farm to a cannery. Such an em- 
ployee is considered employed in agricul- 
ture. However, if the employee is under 16, 
he may not be employed during school 
hours of the school for the district in which 
he lives while he is so employed.) 

Under the Fair Labor Standards Act, 
there is no difference in the minimum ages 
for employment of boys and girls and no 
variation in the minimum wage for age or 
sex. The only exceptions are those properly 
employed under learners’ certificates in 
specified occupations. 


FLSA-Required Records 


Under the Fair Labor Standards Act, 
the employer finds himself responsible for 
a certain amount of record-keeping. Here 
we will consider these records in relation 
to four industries: canning and first process- 
ing of fresh fruits or vegetables, packing of 
fresh fruits or vegetables, clothing manu- 
facturing, and the lumber and pulpwood 
industries. 

The United States Department of Labor, 
Wage and Hour and Public Contracts Divi- 
sions, requires an employer to display a 
poster, furnished by the division, if he has 
workers covered by the Fair Labor Stand- 
ards Act. Although no particular form of 
payroll record is required, the following 
information on each nonexempt employee 
must be in the records: name in full; home 
address; date of birth if under 19 years of 
age; occupation; time of day and day of 
week on which workweek begins; regular 
hourly rate of pay for any week in which 
overtime pay is due; hours worked each 
workday and workweek; total daily or 
weekly straight-time earnings; total over- 
time excess compensation for the week; 
total additions to or deductions from wages 
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paid each pay period; and total wages paid 
each pay period; date of payment; and pay 
period covered by payment. Payroll rec- 
ords must be retained for three years from 
the last date of entry. 


Additional payroll records must be kept 
if the 14-week overtime exemption is used. 
The employer must note the beginning and 
ending of each workweek in which the 
establishment operated under this exemp- 
tion, and post a prescribed notice at the 
time and place of payment for his employees 
that this exemption is being used during the 
week. No record is required of the total 
overtime compensation for such a work- 
week. However, if the 14-week seasonal 
industry overtime exemption is used (ap- 
plicable here to the canning and packing 
industries), the employer must also show 
daily overtime compensation for each em- 
ployee (as well as weekly overtime com- 
pensation). 


In these two industries (and for logging 
operations when there are 12 or fewer 
employees), the only payroll records re- 
quired for employees under the area-of- 
production exemption from payment of mini- 
mum wages and overtime compensation the 
year round are name in full, home address, 
date of birth if under 19, occupation in 
which employed, and place or places of 
employment. 


Payroll records for employees subject to 
the “white collar” employee exemption are 
name in full; home address; date of birth 
if under 19; time of day and day of week 
on which employees’ workweek begins; 
total wages paid in each pay period; date 
of payment and the pay period covered by 
the payment; and the basis on which wages 
are paid, as $400 a month, ete. If a record 
is maintained which indicates the fixed 
office-hour schedule, and the record indi- 
cates that the regular schedule is worked, 
the record requirements for office workers 
employed on a weekly or monthly basis 
will be satisfied. However, any deviations 
from the schedule by an individual or the 
group must be recorded. 


These records must be kept safe and 
accessible at the place or places of employ- 
ment or at one or more established central 
record-keeping offices. Where the latter is 
not at the place of employment, the records 
must be made available upon 72 hours’ 
notice by these divisions. Microfilmed copies 
of records meet the record-keeping require- 
ments if they are clear reproductions, are 
identifiable, and if viewing equipment is 
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made available by the employer. The em- 
ployer must be prepared to make any ex- 
tensions, recomputations or transcriptions 
if they are found necessary. 


In the clothing industry, learners must 
be listed together and designated as learners 
with their occupations on the payroll rec- 
ords. A complete statement, signed by the 
learner, shall indicate the details of appli- 
cable previous experience and training, if 
any. A copy of the learner certificate shall 
be kept for three years from the effective 
date of the certificate. 

The rule that daily, weekly or pay-period 
records of piece work, or employment and 
earning records be retained for at least two 
years applies to the canning and packing 
industries, while in the lumber and pulp- 
wood industries a record of the actual hours 
worked by a cook in a lumber camp must 
be maintained, even though a weekly sched- 
ule of hours is posted. 


Union Cannot Sue 
for Members’ Wages 


Unions have the right to bargain over 
wages and rights, but they do not have the 
right to maintain an action in court for 
FLSA wages as an employee-member. This 
kind of suit is not authorized under the 
statute pertaining to collective actions. Col- 
lective actions of this type must be brought 
on by employees on behalf of themselves 
and other employees similarly situated — 


Gibbons v. Trapnell, 33 Lasor Cases § 70,910 
(DC Calif.). 


Corporate Official Personally 
Liable for Overtime Pay 


Under the Walsh-Healey Act, the presi- 
two corporations, each holding 
government contracts, became personally 
liable for overtime pay owed to truck 
drivers.—Dal-Tex Waste Material Company, 
3 CCH Lapor Law Reports (Fourth Edi- 
tion), 29,035. 


dents of 


Subpoenaed Records Protected 


An employer sought to block the govern- 
ments subpoena of his records in a federal 
wage suit on the contention that they might 
fall into the hands of a competitor. The 
records sought would establish the inter- 
state character of the employer's business 
by showing that its employees made inter 
state telephone calls and handled interstate 
correspondence. The court held that the 
apprehension that its records 
competitor was not 


employer's 
might be used by a 
a sufficient basis for quashing the subpoena. 
It stated: “Certainly it will not be presumed 
that the attorneys for the Department of 
Labor will turn over the books and records 
to anyone for any inrproper purpose.” It 
also noted that the records pertained to past 
operations, not to current ones.—Mitchell v 
Glader Corporation, 33 LAwor Cases 4 70,943 
(DC 


STATUS OF VACATION PAY UNDER THE BANKRUPTCY ACT— 
Continued from page 704 


cases against this position are not related 
to the fact of annual vacation. The intent 
of the law was to protect the worker's 
rights for a limited period, but not to permit 
him to sleep on his rights to the damage of 
other creditors; by failing to press claims, 
he may permit the bankrupt to make a pre- 
tense of stability and, perhaps, incur addi- 
tional liabilities. In the case of vacation pay 
due after the passage of the year, there can 
be no waiving of rights under these facts 
because he has had no opportunity to exer- 
cise them earlier. 


If vacation pay is to be considered as 
wages, upon which all the authorities agree, 
and since it is also agreed by all that vaca- 
tion pay is entitled to some priority at least, 
and since the limitation of three months 
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seems to be based on requiring the em- 
ployee to exercise reasonable vigilance, to 
deny these claims would seem to ignore the 
employee's inability to exercise his claim 
sooner, Vacation pay due within the three 
month period was not earned and due until 
the end of the vacation year; therefore, it is 
entitled to priority as being earned and due 
within the three-month period. Another 
fact to be considered is that vacation pay is 
rarely more than two weeks’ pay and, hence, 
does not present any great obstacle because 
of its size. For this additional 
seems to comport with the aim of legislators 
in seeking to protect these limited interests 
of the workers. Consequently, it appears 
that a proper construction of the act sup- 
ports the claim of priority for the year’s 


{The End] 
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vacation pay. 
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CURRENT LITERATURE 


in the Labor Field 


Wage Incentives 


Wage Incentives as a Managerial Tool 
William B. Wolf. Columbia University 
Press, 2960 Broadway, New York 27, New 
York, 1957. 143 pages. $3.50. 


This study of the use of wage incentives 
in manufacturing plants originally started 
in 1944 when the author was in charge of 
the standards department of a relatively 
large company. The book deals with the 
problem of the impact of wage incentives 
on manufacturing costs, 


The primary purpose of wage incentives, 
says Mr. Wolf, is to obtain minimum unit 
and thus contribute to enterprise 

Wage incentives can contribute to 
They also pro- 


costs, 
profits. 
increased worker output. 
vide management with a method for cir- 
cumventing wage stabilization laws, thus 
attracting and holding workers; they allow 
flexibility in labor costs. The system forces 
greater efficiency in management, since one 
of its prime characteristics is the direct 
and prompt remuneration of the worker 
for increased output. 

The theory of wage incentives as an ex- 
ample of economic motivation is logically 
sound, But, the author points out, in 
practice it has inherent limitations. Pre- 
cise standards of performance cannot be 
established since men, machines and raw 
materials may vary from day to day, The 
wage incentive plan also requires uniform 
and meaningful measures of production to 
get accurate indications of worker efficiency ; 
therefore, the system is not applicable to 
all plants and jobs. 


The First 60 Years 


The Teamsters Union. Robert D. Leiter. 
Bookman Associates, Inc., 31 Union Square, 
New York 3, New York. 1957. 304 pages. $5. 
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Robert D. Leiter, author and professor, 
mild-mannered man; but for all his 
mildness and good manners, he is principled, 
firm and courageous. The assignment to 
write a book about the Teamsters Union 
would seem like an assignment to play 
Daniel or Goliath, but when approached by 
the Rockefeller Foundation to take on this 
two-year assignment, he accepted it as “a 
welcome challenge.” 


is a 


He was required to travel extensively 
throughout the United States and to ex- 
amine library materials available only at 
particular places. He conferred with union 
officials, members, even the vaunted Hoffa, 
employers and employer associations, and 
others whose connection with his subject 
possessed any relevancy whatsoever. The 
assignment was not one entirely free from 
rough waters, for he points out that numer- 
ous representatives of management and the 
union, either from indifference or from fear, 
were not very cooperative. 

His attitude and viewpoint is that of ob- 
jectivity. He does not write from the bias 
that is characteristic of union writers or 
NAM writers. The facts he reports, the 
conclusions are inescapable. 

The union operates on the principle that 
the end justifies the means and that in order 
to improve the economic status of teamsters 
pressure devices of all sorts may be used 
and assistance accepted from all persons 
whe can help. 

The author points out that Hoffa has 
said: “What we want we try to get. What 
we have we keep.” 

“It is implicit in such thinking that ener- 
getic organizational tactics must be pursued, 
that hot cargo clauses in contracts are 
desirable, and that aggressive picketing 
leads to a strong union.” 
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That the union rejects, as much as pos 
sible, restraint upon it from any outside 
source, whether by courts or Congressional 
committees and that investigations are con- 
sidered interference with the rights of lead 
ers to conduct union affairs, is a conclusion 
of the author. 


“The IBT has vigor. Its truck drivers, 
constituting about a third of its member- 
ship, hold jobs of such strategic importance 
as to enable the union to exert enormous 
pressure on almost all industries. The typi 
cal driver is young, tough, individualistic, 
and endurant. He lives ruggedly. Employ- 
ers in the trucking industry, however, have 
frequently risen from the ranks and are well 
prepared for challenges from their drivers. 
Under these conditions, physical contact 
between management and labor during pe 
riods of stress between them should not be 
too surprising nor should it cause undue 
alarm. It does not shock those persons who 
know the industry. 

“The upper echelons of teamster leader 
ship have adopted a policy—and it is one 
which has been forcefully supported by 
Hoffa in particular—that men may continue 
to work on behalf of the union regardless 
of any charges or indictments against them 
so long as they have not been convicted of 
major crime in the courts. The attitude, 
which is selfish at least in part, is based on 
the notion that leaders who are useful to 
the IBT should not be abandoned until they 
have had their day in court. There has 
never been any doubt in the minds of the 
heads of the organization that a successful 
labor leader must be prepared to move fromm 
an office to a picket line to a jail in the 
interests of his union. They believe that 
dedication to union service should be thorough 
and that it is a sine qua non for the highest 
achievement. No effort to this end is spared. 
In recent years, the leaders of the IBT have 
recognized more clearly that they must be 
prepared to speak to university students or 
public organizations, in addition to thei 
own membership, when the occasion wat 
rants. But humility has not been a trait of 
leadership in the Teamsters Union. The 
heads of the organization have used thei 
power to reach for more power 


“The poor reputation and tough behavior 
of the Teamsters Union have caused mis 
givings not only among the general publi 
but even in the ranks of organized labor. 
Heads of other trade unions have been 
apprehensive that teamster methods will 
bring stricter governmental laws and regu- 
lation of labor but they have also feared 
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the jurisdictional incursions of the IR-T and 
the increasing power wielded by its officers 
Labor leaders recognize that those men 
running the Teamsters Union, on the whole, 
have been doing so for the benefit of mem 
bers of the organization although many 
question the personal ethics and conduct of 
teamster officials and feel that not much 
consideration is given to the needs and 
interests of the remainder of the labor 
movement. History, however, is replete 
with evidence of the dependence of many 
sectors of labor unionism on the success of 
the teamsters in organizing or striking an 
employer. Unions therefore must deal care 
fully with the IBT since their main put 
poses may become more difficult or even 
impossible to achieve by disassociating o1 
expelling the Teamsters Union from any 
community of labor. Furthermore, it may 
be that the forceful and controversial union 
methods used by the teamsters are the only 
effective means by which labor may increase 
its strength in the present environment in 
which it finds itself.” 


The philosophy of the ‘Teamsters Union, 
according to Leiter, accepts the doctrine 
that advances by workers ordinarily depend 
upon an economic struggle with employers 
and that the relative strength of each is a 
crucial element in the outcome tut he 
holds that the union recognizes and is sensi 
tive to the peculiarities of the market struc 
ture of the industry. 


“Despite some complaints by small em 
ployers that the IBT favors larger firms 
and that it is pricing the labor of drivers 
out of the market, the Teamsters Union 
takes into account the special problems 
faced by financially weaker firms. There is 
no significant evidence, however, that high 
labor costs imposed by the Teamsters Union 
have brought about migration of industry 
to lower wage areas or a shift from the use 
of common carriers to private carriers 


“The IBT is unusually alert to the needs 
of the industry and has striven to strengthen 
the competitive position of trucking vis-a-vis 
other forms of transportation. It recognizes 
and evaluates the relation of tolls and other 
taxes paid by truckers for the use of high 
ways and trailers to the cost and success of 
operating a business, The union appreciates 
the increased employment opportunities that 
are available to its members under a gov 
ernmental program to build roads and has 
been in the forefront of the drive to bring 
about federal highway legislation A few 
jomt labor-management committees dealing 
with the welfare of the industry are func 


tioning.’ 
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One of the chief criticisms of the union is 
explained this way: 

“The existence of numerous firms in the 
labor market employing truck drivers has 
frequently led the union to concentrate its 
organizing efforts on employers, Instead of 
trying to induce workers to join its ranks, 
the union has put pressure on nonunion 
employers to sign recognition and collective 
bargaining agreements. This action has 
been accomplished by having drivers refuse 
to deliver and pick up goods at establish- 
ments involved in disputes. When an em- 
ployer comes to terms, inside workers join 
the IBT without further delay or trouble. 


“The market structure has made it neces- 
sary for the teamsters to impose terms of 
employment on many employers through 
unilateral action. It has also led to collusive 
bargaining and unlawful arrangements, in 
a number of places and on a few occasions, 
under which limitations have been set on 
competition, These evils have declined, 
however, as public examination of the prac- 
tices has been made more carefully and as 
the size of trucking firms has increased.” 


The author covers the 60-year history of 
the union and signs off his book with this 
bit of advice: 

“Whether the IBT can root out some of 
the undesirable practices in which it is en- 
gaged and the unwholesome features by 
which it is marked, will be determined 
during the next few years. The problem is 
extremely difficult because the membership 
is dominated by lethargy, fear, or satisfac- 
tion with its officers and because the com- 
bined strength of the leaders is greater than 
that of the rank and file. The union needs 
some guidance from responsible leaders of 
the AFL-CIO and from some of those of 
its own officials who are impeccable. It also 
requires temporary, but firm, legislative 
pressures by the federal government to 
compel the abandonment of corruption.” 


Arbitration 


Critical Issues in Labor Arbitration. Edited 
by Jean T. McKelvey. Bureau of National 
Affairs, Inc., 1231 24th Street, N. W., Wash- 
ington, D. C. 1957. 211 pages. $5.50. 

The Profession of Labor Arbitration. Ed- 
ited by Jean T. McKelvey. Bureau of Na- 
tional Affairs, Inc., 1231 24th Street, N. W., 
Washington, D, C. 1957. 185 pages. $4.50. 


These books are part of a set of four. 
Critical Issues in Labor Arbitration contains 
the proceedings of the tenth annual meeting 
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of the National Academy of Arbitrators, 
held early this year. These papers have 
been edited by Jean T. McKelvey, professor 
at the New York State School of Industrial 
and Labor Relations, Cornell University. 

One session of the meeting dealt with 
procedures, looking in particular for an 
answer to the question: “Can the drift to- 
ward technicalities in arbitration be halted?” 
Papers presented at two sessions dealt with 
research findings on such substantive issues 
as the arbitration of discharges and of in- 
centive problems. A fourth session was de- 
voted to a discussion of the proposed uniform 
arbitration act, which is set out in the appendix. 

The second book, The Profession of Labor 
Arbitration, contains selected papers from 
the first seven meetings of the academy, 
extending over the years 1948-1954. This 
book, too, is edited by the very capable 
Professor McKelvey. 

These books are excellent companions, 
and anyone concerned with labor arbitration 
should read both—the book of selected pa- 
pers for orientation in the subject, and the 
proceedings of the last meeting for specific 
enlightenment on present-day problems. 


Industrial Relations 


Proceedings of Ninth Annual Meeting of 
Industrial Relations Research Association. Ed- 
ited by L. Reed Tripp. Industrial Relations 
Research Association, Sterling Hall, Uni- 
versity of Wisconsin, Madison 6, Wisconsin. 
1957. 348 pages. $3.50. 

Contributors to this volume include man- 
agement and union research workers, as 
well as academicians in the field of indus- 
trial relations. The papers were presented 
at a meeting in Cleveland on December 28 
and 29, 1956. 

Included in the book are 12 papers and 
accompanying discussions on topics such 
as underlying changes within the American 
labor movement, free trade unionism in for- 
eign affairs, changes in management’s phi- 
losophy of industrial relations, major policy 
issues in social insurance, consequences of 
minimum wages, economics of the shorter 
workweek, problems in union expansion, 
opinion surveys in research and policy, and 
research in union-management relations. 


California Reprint 


Yardsticks for Human Relations Training. 
Irving R. Weschler, Robert ‘Tannenbaum 


and John H. Zenger. Reprint No. 66. In- 
stitute of Industrial Relations, University of 
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California, 405 Hilgard Avenue, Los An- 
geles 24, California. 1957. 24 pages. 

This monograph presents a survey of the 
problems being studied by the Human Re- 
lations Research Group at the Institute of 
Industrial Relations. Under a grant from 
funds made available by the Ford Founda- 
tion, this group is experimenting with a 
new type of human relations approach called 
sensitivity training. 

The goals of sensitivity training are un- 
derstanding and skill in interpersonal rela- 
tions. Understanding or social sensitivity 
includes the ability to sense accurately what 
others think and feel. But dealing with 
people also requires “behavioral flexibility,” 
the ability to behave appropriately, accord- 
ing to our understanding of ourselves and 
of the situation. In sensitivity training, each 
trainee is encouraged to get a better look 
at himself and to experiment with new, 
perhaps more appropriate, behavior. 

In the evaluation of the approach, three 
principal areas are involved: first, the set- 
ing of objectives for sensitivity training; 
second, the training process itself; and 
third, the variables entering into the evalu- 
ation process as the impact of the training 
is assessed. 

The pamphlet also includes a_ selected 
bibliography on human relations training. 


Labor-Management, A to Z 


Dictionary of Labor-Management Relations, 


Part I, Harold S. Roberts. Industrial Rela- 
tions Center, University of Hawaii, Hono- 
lulu, Hawaii. 1957. 52 pages. 

An initial attempt is made in this volume 
to provide a simple, yet reasonably accurate, 
explanation of terms and phrases currently 
used in the field of labor-management rela- 
tions. Dr. Roberts is dean of the College of 
Susiness Administration, University of Ha- 
wail, in addition to being director of its 
Industrial Relations Center. 

This first paper-bound volume 
only the “A” listings. The remaining 
tions will be published over the next year 
and a half, with ultimate plans to make the 
work available in a single hard-cover volume 


contams 
sec- 


Dr. Roberts’ work promises to be as much 
an encyclopedia as a dictionary, since he 
includes not only terms, but major labor 
cases, labor writers, labor legislation and 
publications in the field as well. When 
completed, the work will contain more than 
10,000 items and over 50,000 references to 
sources of information for individuals seck- 
ing more detail on a particular subject 
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The author maintains that this will be the 
most inclusive study of its kind, and will be 
designed to meet a definite need among 
practitioners in the labor-management field, 
as well as laymen, supervisors, shop stewards 
and business executives. 

“Among the disciplines its vocabulary is 
probably the least highbrow,” writes Dr. 
Roberts of the labor-management field. 
Considering this, he includes terms distinc- 
tive of the early practices of the trade— 
fink, scab, stool pigeon—as well as some 
of the less familiar technical expressions— 
balleisen contracts, bedeaux system—in popular 
use today. 


Trade Associations 
and Antitrust Laws 


Trade Association Law and Practice 
George P, Lamb and Sumner S. Kittelle, 
assisted by Carrington Shields. The Trade 
Regulation Series. Little, Brown and Com- 
pany, 34 Beacon Street, Boston 6, Massa- 
1956. 284 pages. $10. 


Today’s trade association is defined by 


chusetts. 


the authors as a clearinghouse of business 
information—an industrial communication 
center. The authors consider the modern 
trade association as it is concerned with 
the antitrust laws 

The book is divided into three 
Part I deals with antitrust principles and 
the functions and general characteristics 
of trade associations; Part II] 
trade association activities; Part III is de- 
voted to trade association organization and 
operation. One long chapter deals with 
the federal tax problems faced by trade 
associations 


parts: 


concerns 


British Book on Automation 


Automation, R. H. Macmillan. Cambridge 
University Press, 32 East 57th Street, New 
York 22, New York. 1956. 100 pages. $1.95 

“Automation” but does it 
stand for a doubtful if 
vrites the 


is a new word 
thing? “It is 


possible,” 


new 
a direct 
author, a member of the 
partment of Cambridge University, England 
gives the 


answer! Is 
Engineering De 
In these few however, he 
main facts upon which one might found an 


pages, 


opinion 

Historical landmarks in the development 
of automatic devices are discussed in the 
first chapter, and Mr. Macmillan then pro 
ceeds to a discussion of the evolution of 
automatic production, control system design 


problems, the economics of automation, auto 
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matic computers, and present impact and 
future prospects. The book is based on a 
number of talks given on the B. B. C. 

He emphasizes that automation raises as 
many problems as it solves, the most severe 
of which will be managerial and social rather 
than technical. However, though great social 
changes are to be anticipated in the next 
25 years, we should not expect anything 
more extensive that we have witnessed in 
the last 25. 


Small-Company Problems 


Crisis Bargaining: Management-Union Rela- 
tions in Marginal Situations, A. Howard 
Myers. Bureau of Business and Economic 
Research, Northeastern University, Boston, 
Massachusetts. 1957. 74 pages. $1. 

Bargaining between large companies and 
national unions makes front-page news, and 
in recent years key negotiations have set 
the pattern for subsequent bargaining sessions. 

Though it doesn’t make headlines, collec- 
tive bargaining also goes on in many small- 
scale industries—and it, too, is important. 
There is a need for careful study of the 
ways in which organized labor and manage- 
ment have accommodated themselves to'the 
problems peculiar to the smaller company. 
Of particular interest are those cases where 
national patterns have threatened the sur- 
vival of small companies, and the ways in 
which the competitive position of these com- 
panies has been improved through joint ac- 
tion by unions and management. In_ his 
report, the author, who is associate professor 
of industrial relations at Northeastern Uni- 
versity, examines such cases. 


Codetermination in Germany 


Codetermination in the German Steel Indus- 
try. W. Michael Blumenthal. Industrial 
Relations Section, Department of Economics 
and Sociology, Princeton University, Prince- 
ton, New Jersey. 1956. 116 pages. $3. 

This report is an objective study dealing 
with the experience rather than the theory 
of codetermination in Germany. It is based 
primarily on an intensive investigation in 
ten steel companies. 

Among the author’s conclusions: Code- 
termination in the steel companies proved 
to be much less radical than expected. It 
did not disrupt the enterprises nor ruin the 
industry. Management did not have to 
relinquish all or most of its prerogatives. 
Labor did not achieve the power it had 
hoped for and which others had feared it 


728 


would attain. Codetermination did not solve 
as many problems as predicted, nor did it 
create as many as were prophesied. 
Codetermination is a peculiarly German 
phenomenon which developed because of a 
particular historical and environmental set- 
ting. In view of past history to resort to 
legislation rather than to free agreement in 
German labor relations, codetermination may 
have been a good means of accomplishing 
for German labor what American workers 
have long since achieved by other means. 
Codetermination accomplishes nothing that can- 
not be gained under free collective bargaining. 


The Potentials for Future Growth 


Economic Reasoning. Marshall A. Robinson, 
Herbert C. Morton and James D. Calder- 
wood, The Brookings Institution, 722 Jack- 
son Place, Washington 6, D. C. 1956. 335 
pages. $3. 

This is a book we should have called to 
your attention some time ago. It deals with 
such basic questions as: How do free mar- 
kets function? Why has the scope of gov- 
ernment economy activity expanded? Can 
we control business cycles? What is the 
impact of labor unions on the worker, em- 
ployer and the economy. 

Here is part of what the book has to say 
about the future: 

The prevailing view in the 1950's is that 
the United States has a vast capacity for 
continued economic expansion. Projections 
of per-capita income in 1960, 1965, 1975, and 
beyond are typically optimistic. Let us now 
take stock of our capacity to grow during 
the next decade—a period long enough to 
establish a trend with allowances for short- 
run fluctuations, yet short enough to be of 
practical concern to all of us. The period 
is also short enough to justify the assump- 
tion that there will be no serious shortage 
of natural resources to support the growth. 


Population is increasing much more rapidly 
than the forecasts of demographers led us 
to expect a decade ago. Back in 1946, the 
Census Bureau and other population studies 
estimated that the population of the United 
States would reach about 165 million in 
1990 and then level off. But by 1955—thirty- 
five years ahead of time—the population 
reached about 165 million without showing 
signs of leveling off. If ihe present rate of 
growth continues, the outlook is for a popu- 
lation of 190 million by 1965. 


Past errors in projection caution us, how- 
ever, against placing absolute faith in this 
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estimate. During the next decade, the birth 
rate and mortality rate could change con- 
siderably and therefore change per-capita 
income. But changes in the next ten years 
would not have an appreciable effect on the 
capacity of the nation to produce, because 
those who will enter the work force during 
the next decade are already in school. 


By assuming (1) normal mortality rates, 
(2) the tendency for a given portion of the 
nation’s youth to continue to go to school 
after reaching an age when they could go to 
work, (3) armed forces of 3 million men 
and women, and (4) continuation of present 
retirement habits for older persons, it is 
possible to estimate that the civilian labor 
1965 will be 76 
manpower than 


force in 
cent more 
in 1955. 


was available 


Continued reduction in the average hours 
worked is probable. The reduction may take 
the form of a shorter work day, longer rest 
and recreation periods, or extended vaca 
tions and holidays. Of course, the tendency 
for average hours of work to decline is not 
likely to continue as rapidly as in the past, 
for as we increase our degree of mechaniza- 
tion and “automation,” the opportunities for 
further reduction of human effort become 
increasingly scarce. It is quite possible that 
hours worked by a fulltime 
worker without “overtime” could drop from 
about 40 hours in 1950 to about 37 hours 
in 1965. Such a decline in average hours 
worked would partly offset the increase in 
the size of the labor force. 


the average 


How much technology will change during 
the next decade is even more difficult to esti- 
mate; but, seemingly, the tempo of innovation 
is quickening. Factory production has been 
undergoing what has been called “the sec- 
ond industrial revolution.” Large producers 
are substituting mechanical, electronic and 
other devices for human observation, deci- 
sion and effort; and a few have moved close 
to the fully automatic factory. Farms, too, 
are becoming more and more mechanized, 
continuing the trend of the 1940’s when the 
number of tractors on American farms 
doubled. The depredations of insects and 
plant parasites, like the wheat rusts, are 
being combated by the development of in- 
Fer- 
help 


secticides and new varieties of plants. 
tilizers, too, are being improved to 


swel! the output per acre of American farms. 


In addition to the rising productivity be- 
ing achieved with the technological develop- 
ments already on hand, new ones seem on 


the way. About 1 per cent of national in- 
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million—I7 per 


come is spent on research. Business firms, 


universities, and government agencies are 


engaged in research aimed at discovering 
fundamental principles and improved tech- 
niques of production. Although more than 
half of this research is being financed by 
the government mainly for military pur 
poses, many military developments find an 
application in civilian life. Thus the poten 
tial peacetime application of atomic energy 
is being brought much nearer by the com 
both governmental! and 


bined research of 


industrial scientists. 


The growth of incomes, the increase m 
pension plans, the rising sales of life insur 
ance, and so on, suggest that there will be 
large personal savings to finance business 
investment In making their projections to 
1965, some economists predict an average 
rate of saving of about 6 per cent of per- 
sonal disposable income. A rate of 6 pet 
cent for personal savings, together with the 
savings of business, is expected to be suff 
cient to sustain the continued expansion ot 
our capital plant and equipment 


Conversion of a large volume of these 
savings into investment in new plants and 
equipment output per man 
increase at an estimated rate ot 
vear, or about one third 
in ten years. If businessmen continue to 
perform the risk-taking they 
have in the past, and the nation continues 
to provide an environment that encourages 
innovation, productivity could increase faster 


than the long-run trend. 


would enable 
hour to 
ra per cent per 


lunction as 
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Local Right-to-Work Laws Nine 
passed “right to work” 
World War II, but California 
Was not of them. The City of Palm 
Springs and the California counties of Te 
tenito, however, have adopted 


teen states have 


laws since 


hama and San 


local ordinances compulsory 


unionism. 

Are such ordinances valid? In the July, 
1957 Stanford Law Review, Nathan R. Berke 
and George Brunn examine this problem in 
“Local Right-to-Work Ordinances: A New 
Problem in Labor and Local Law 


prohibiting 


passing of this 


NLRA 


Even more far-reach 


Two issues arise on the 


type of law. First, does the pro 
hibit this regulation? 


ing—are the ordinances a legitimate exercise 
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of state police power? The danger of this 
is that it might establish a pattern for the 
regulation of labor by cities and counties, 
as well as by the state. 


Berke and Brunn conclude that legisla- 
tion by city and county governments out- 
lawing the closed shop is not prohibited by 
federal law. There is no mention of such 
hindrances in either the Wagner or the 
Taft-Hartley Acts, and Congress does not 
appear to have occupied the field. 

The situation in California is somewhat 
different, however. Although there is no 
detailed or comprehensive regulation of col- 
lective bargaining within the state’s general 
laws, the courts of the state have, at least 
in the trial courts, negated these local ordi- 
nances, Therefore, the authors have decided 
that the only way to clear up this apparent 
inconsistency within the state is to have 
the state legislature take affirmative action 
on this problem, and obtain uniformity in 
this way. 


Welfare Plan Regulation . . . Fourteen 
million workers received benefits from pri- 
vate welfare plans in 1955, and this number 
is daily increasing. Duncan M. MacIntyre, 
associate professor at the New York State 
School of Industrial and Labor Relations, 
recognizes that the problem of regulating 
these programs is not a simple one to solve. 
Nevertheless, in his article “Regulation of 
Employee Benefit Programs” in the July 
Industrial and Labor Relations Review, he 
suggests a 13-point program of legislation. 

At its adjournment in 1956, Congress had 
taken no action on the many proposed bills 
to regulate these welfare fund plans. Mr. 
MacIntyre proposes a series of federal dis- 


closure laws, which will bring “unsavory 
practices found in welfare and pension funds” | 
into the open and eliminate them. The 
scandals which Congressional subcommit- 
tees have uncovered recently concerning 
misuse of these funds have made the “in- 
tegrity issue” an important one. The au- 
thor cites the disclosure laws passed by the 
States of Washington and New York, and 
predicts that other states will soon follow 
their example. 

But Mr. MacIntyre believes regulation 
belongs on a federal, not state, level. The 
laws should be pre-emptive over any state- 
enacted statutes which may conflict with or 
duplicate the federal legislation, and should 
include registration with the SEC rather 
than either the Department of Labor or 
Commerce. Although the federal laws would 
override those of the states, the state should 
not be barred from taking its own regula- 
tory action. 

In his 13 points, Mr. MacIntyre stresses 
that the most important consideration of all 
is the interest of one group—the men, 
women and children who are the 80 million 
potential beneficiaries of these programs. 
Therefore, he recommends that the legisla- 
tion cover all forms of employee benefits: 
pensions, welfare, health, and group insur- 
nce plans, worded with sufficient leeway 
to allow private groups and the separate 
states to take supplementary action appro- 
priate to each case. 

Mr. MacIntyre realizes that while legis- 
lation cannot guarantee morality, it can pro- 
vide the service of disclosing the facts, and 
most investigating groups and bodies agree 
that this method is “the most promising 
avenue of approach.” 


THE NLRB AND ‘‘WILLFUL IDLENESS'’—Continued from page 675 


modification of the Harvest Queen doctrine, 
one aspect of the variation between theory 
and practice in the trial of back pay cases 
has been eliminated. The modification it- 
self leads, however, into some of the prob- 


lems which we have described. For further 
clarification of these problems and of the 
concepts involved in dealing with these 
problems,“ we can only look to future 
Soard decisions in this area. [The End] 


“Since this article was written, the Sixth 
Circuit has remanded the Southern Silk case 
(32 LaBor Cases { 70,605, 242 F. (2d) 669 
(1957)) to the Board on an issue not considered 
in this article. Briefly, the court agreed with 
the Board that the claimants ‘‘made reasonable 
efforts to secure substantially equivalent posi- 
tions, both as to type and salary, to those 
from which they were discharged. , tee 
court was of the opinion, however, that the 
failure of the claimants ‘‘to seek or take other 
suitable, available employment, although at a 
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lower rate of pay . 
tent at least loss of 


. constitutes to some ex- 

earnings ‘willfully in- 
curred’,"’ and remanded the case for further 
consideration by the Board on this point. Thus 
the court agreed with the Board on the type of 
search (with which this article is concerned) 
but disagreed with the Board on the type of 
work which the claimant is obligated to seek 
after failing to find substantially equivalent 
employment. The Board has filed a petition 
for certiorari on this Sixth Circuit decision. 
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Meetings of Labor Men 


AFL-CIO Conventions. — October 15: 
Commercial Telegraphers Union, Buffalo, 
New York. October 16: Air Line Dispatch 
ers Association, Las Vegas, Nevada. Oc- 
tober 18: The American Railway Supervisors 
Association (independent), Chicago, Illinois 
October 21: United States Tile and Compo- 
sition Roofers, Damp and Waterproof Work- 
ers Association, Detroit, Michigan; National 
Brotherhood of Packinghouse Workers (in- 
dependent), Kansas City, Missouri. October 
26: Rhode Island State Federation of Labor, 
Providence, Rhode Island. 

Conventions will be held during the 
month by the National Maritime Union of 
America and the Transport Workers Union 
of America, both in New York City; the 
Associated Unions of America (indepen- 
dent), in Chicago, Illinois; the National 
League of Postmasters of the United States 
(independent), in Louisville, Kentucky; the 
State AFL-CIO in Nashville, 
Tennessee; and the New Mexico 
AFL-CIO at Roswell, New Mexico 

The Nebraska state AFL-CIO will meet 


Tennessee 


October 14, at a place to be announced. 


October conventions are also planned by 


the Alaska 
Wisconsin State 


Labor 
Union 


Federation of 
Industrial 


Northwestern University.—A conference 
on Freedom and Responsibility in the In- 
dustrial Community will be held October 
23 at the School of Law of Northwestern 
Secretary of Labor James P. 
luncheon 
Loyd 


University. 
Mitchell will be speaker at the 
meeting. Other will be 
Wright, chairman of the Commission on 
Government Security and former president 
of the American Bar David 
L. Cole, arbitrator and mediator; Arthur J 
Goldberg, general United 


Rank and File 


speakers 


Association; 


counsel to the 


State 


and the 
Council. 


Steel Workers of America; and William 
J. Barron, labor relations counsel, General 
Electric Company. 

Also on the program will be Benjamin 
Aaron, associate director of the Institute of 
Industrial Relations, University of Califor- 
nia at Los Angeles; Clyde Summers, profes 
sor of law, Yale University; and Roy L 
Reuther, political action coordinator, UAW. 

\ panel of labor, industry and community 
leaders will discuss se) he Due Process Ideal 
under the chairman 


Willard Wirtz of 


in Industrial Society,” 
ship of Professor W 
Northwestern. 


Embezzled Union Funds Taxable 


Seattle attorney holds that right to tax 
funds is not clearly established. 


It is no shock to the community that the 
tax law is sometimes used as a “police” 
law. This is the case of Alice V. Prokop, 
a trusted union employee who appropriated, 
to her own use, certain funds belonging to 
the union. Her action poses an interesting 
tax question: Are embezzled, extorted or 
stolen funds taxable? There are two doc- 
trines, one enunciated by the Wilcox and the 
other by the Rutkin decisions. These decisions 
are explained in an interesting article by 
John O'Neill Durkan, which appeared re 
cently in our sister magazine Taxes—The 
Tax Magazine He is a parther in the 
Seattle firm of Durkan and Durkan, and is 
a member of the Montana and Washington 
bars. The following is what Mr. Durkan 
says about the tax question: 

A memorandum opinion of the Tax Court 
of the United States is not usually con 
sidered by either the court or the fraternity 
of tax practitioners as having unusual sig 
nificance. However, illuminated by the 
klieg lights of the current Senate committee 
investigating labor and management, the case 
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of Alice V. Prokop, CCH Dec. 22,372(M), 
16 TCM 313, serves to rekindle the fire of 
conflict which has raged unabated since 
the United States Supreme Court decided 
Commissioner v. Wilcox, 46-1 uste § 9188, 


327 U. 5S. 404. 


In Prokop, a trusted union employee ap- 
propriated to her own use certain funds 
belonging to the union. The Tax Court 
held the funds to be taxable to her and 
attempted to distinguish Wilcox on several 
grounds, the most pertinent of which seems 
to be that Prokop had not been convicted 
of embezzlement, whereas Wilcox had. 


Before commenting on Prokop, it seems 
in point to dismiss the dilemma in which 
the courts find themselves in this type ot 
case. 

Historically, it has been the position of 
the Supreme Court of the United States 
that earnings received “under a claim of 
right” are taxable income. As stated in the 
leading case of North American Oil Con 
solidated v. Burnet, 3 ustc § 943, 286 U. S. 
417: “If a taxpayer receives earnings under 
a claim of right and without restriction as 
to its disposition, he has received income 
which he is required to return, even though 
it may still be claimed that he is not entitled 
to retain the money, and even though he 
may still be adjudged liable to restore its 
equivalent.” 

This position was reaffirmed in Commis- 
stoner v. Smith, 53-1 uste § 9292, 345 U. S. 
278, a case which the author tried for the 
government in the United States Tax Court. 
This case is mentioned because it serves 
to illustrate the fact that the Supreme Court 
did not hesitate to apply the claim-of-right 
principle to what the Tax Court and the 
Sixth Circuit thought was a hardship situa- 
tion and one which was adjudicated after 
Wilcox and after Rutkin, hereinafter cited. 

In considering whether embezzled funds 
are taxable, the courts are placed on the 
horns of a dilemma, It is obvious that 
neither an embezzler nor an extortionist 
has a claim of right to his ill-gotten gains. 
Yet are the courts to aid, either, by declar- 
ing that such gains are not taxable? 

In Wilcox the Supreme 
United States harkened back to 
American Oil Consolidated and said: 


Court of the 
North 


“For present purposes, however, it is 
enough to note that a taxable gain is con- 
ditioned upon (1) the presence of a claim 
of a right to the alleged gain and (2) the 
absence of a definite, unconditional obliga- 
tion to repay or return that which would 
otherwise constitute a gain. Without some 
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bona fide legal or equitable claim, even 
though it be contingent or contested in 
nature, the taxpayer cannot be said to have 
received any gain or profit within the reach 
of Section 22(a). 

“We fail to perceive any reason for ap- 
plying different principles to a_ situation 
where one embezzles or steals money from 
another. Moral turpitude is not a touch- 
stone of taxability. The question, rather, 
is whether the taxpayer in fact received a 
statutory gain, profit or benefit. That the 
taxpayer’s motive may have been repre- 
hensible or the mode of receipt illegal has 
no bearing upon the application of Sec- 
tion 22(a).” 

Approximately a year before the Smith 
decision, the United States Supreme Court 
was faced with deciding whether an extor- 
tionist was taxable on his plunder or whether 
he fell in the same category as the em- 
bezzler Wilcox. Without once mentioning 
the claim-of-right principie enunciated in 
North American Oil Consolidated and reat- 
firmed in Wilcox, the Court in a five-to-four 
decision (Rutkin v. U. S., 52-1 uste § 9260, 
343 U.S. 130), held as follows: 

“We do not reach in this case the factual 
situation involved in Commissioner v. Wl- 
cox [46-1 ustc 9 9188], 327 U. S. 404. We 
limit that case ‘to its facts. There em- 
bezzled funds were held not to constitute 
taxable income to the embezzler under 
§22(a). The issue here is whether money 
extorted from a victim with his consent 
induced solely by harassing demands and 
threats of violence is included in the defini- 
tion of gross income under §22(a). We 
think the power of Congress to tax these 
receipts as income under the Sixteenth 
Amendment is unquestionable, The broad 
language of §22(a) supports the declara- 
tions of this Court that Congress in enacting 
that section exercised its full power to tax 
income. We therefore conclude that § 22(a) 
reaches these receipts.” 

The dissenting opinion pointed out that 
there was no logical basis for differentiating 
between an embezzler and an extortionist 
and that the majority opinion was, in effect, 
a departure from the rule established by 
Wilcox. As noted above, about a year later 
the Supreme Court in Smith reaffirmed the 
claim-of-right principle established in North 
American Oil Consolidated and relied on 
in Wilcox. 

The conflict between Wilcox and Rutkin 
is illustrated by the opinion in Martenfeld 
v. U. S., 54-2 ustc J 9489, 214 F. (2d) 632, 
cert. den., 348 U. S. 865, in which the 
United States Court of Appeals for the 
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President Eisenhower has appointed 
Rocco C. Siciliano, above, as his 
Special Assistant for Personnel Man- 


agement. Among Mr. Siciliano's 
duties will be assisting the President 
concerning personnel-management 
actions and in formulating his civilian 
personnel-management program. 


Kighth Circuit, after admitting the difficulty 
of reconciling Wilcox and Rutkin, proceeded 
to follow Rutkin and held that embezzled 
funds were taxable. In a concurring opin 
ion, Judge Johnsen stated, in effect, that 
there was no rational basis for distinguish 
ing Wilcox and Rutkin.- He further stated 
that he would affirm the conviction on the 


following basis 


“Tax liability necessarily is an economic, 
not a moral question. No prostitute, nat 
cotics peddler, or anyone else can escape 
the payment of income tax upon any earn 
ings on moral grounds. No more should 
an embezzler, a thief, a robber, a burglar, 
or any other criminal be permitted to go 
tax-free or be immune from prosecution for 
evasion, upon the moral or legal basis that 
the money which he acquired was not 
technically his own but his victim's, as 
against the economic realities of the funds 
having been taken by him with intent to 
appropriate and enjoy them as his own, 
with such utilization and enjoyment actually 
having been made of them by him, and 
with him thus being left in the position of 
not being able to restore them as the iden 
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tical object taken. As a tax matter, when 
these economic realities have existed, it also 
cannot affect the situation, I think, that 
the criminal may be able and may under 
take, after he has been caught up with, to 
pay back the amount of his illegal acquis: 
tion, in funds not constituting the identical 
object which he took.” 


The last sentence in the above quotation 
points out another obstacle in taxing such 
ill-gotten gains 


As noted by the Tax Court in Prokop, 
the Supreme Court in Wilcox gave, as an 
additional reason for its holding, the fol 
lowing 

“Sanctioning a tax under the circum 
stances before us would serve only to give 
the United States an unjustified preference 
as to part of the money which rightfully 
and completely belongs to the taxpayer's 
employer 

In Prokop, the Tax Court, as did its 
brethren of the Third Cireuit Court of 
Appeals in Kann v. Commissioner, 54-1 ust 
9144, 210 F. (2d) 247, distinguished 
cox by holding that because of the liquidity 
of the taxpayer, there was no danger of 
the United States being preferred over the 
rightful claimant of the embezzled funds 
his is an interesting point of logi In 
other words, if the embezzler can pay both 
the victim and his government, then his 
gains are taxable. If the payment of tax 
on the gains so diminishes the embezzler’s 
net worth that he cannot make restitution 
to his victim, then the government is denied 
the right to tax. Thus stated, the propos 
tion appears to be that taxability depends 
upon collectibility If so, this is a novel 
approach to the whole question of taxa 
tion. Liability on the one hand and ability 
to pay on the other have never enjoyed 
such a harmonious relationship. Regardless 
of the financial condition of the embezzler, 
extortionist or thief, if he is subjected to 
taxation upon his ill-gotten gains, is not 
the United States being preferred in any 
event? Should not the taxability of any 
vain be determined from its character alone 
and not from such extenuating circum 


stances as ability to pay’ 


It is the humble opinion of the author 
that Wilcox and Rutkin are irreconcilable 
and that the question of taxability of such 
gains is of such importance that the United 
States Supreme Court should settle the 
matter. The lower courts should not be 
forced to distinguish the Wilcox case as 
the Tax Court was in Prokop. In Prokop, 
the Tax Court premised its finding of 
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fraud largely on its finding that the tax- 
payer had embezzled from the union. Yet 
it sought to distinguish Prokop from Wilcox 
on the tenuous ground that Prokop had not 
been convicted of embezzlement, whereas 
Wilcox had, It is submitted that in a field 
already overburdened with distinctions, this 
serves to unduly complicate a simple ques- 
tion. Are embezzled, extorted or stolen 
funds taxable? Under the claim-of-right 
doctrine they cannot be. They can only be 
taxable under the theory advocated by Judge 
Johnsen in the Marienfeld case. A clear-cut 
decision is sorely needed. 


Unemployment Benefits 
Reach New Highs 


More progress is needed to reach Presi- 
dent's goals of greater coverage for 
job insurance benefit program. 


All but three states have improved the 
benefit provision of their unemployment in- 
surance laws since January, 1954, Secretary 
of Labor James P. Mitchell has announced. 
At that time, President Eisenhower in- 
cluded in his economic report to Congress 
specific recommendations for federal and 
state actions to strengthen systems of un- 
employment insurance. 


Thirty-four states acted to improve bene- 
fits during the 1955 state legislative sessions; 
and 21 states, some of which improved 
benefits in 1955, enacted legislation this 
year liberalizing their unemployment insur- 
ance laws. 

Secretary Mitchell said $3.08 has been 
added to the average weekly benefit checks 
received by unemployed workers since mid- 
1954, Over the same period the number of 
workers with unemployment insurance pro- 
tection under the federal-state program rose 
by 7 million. 

The average weekly benefit for total un- 
employment rose from $24.45 in fiscal 1954 
to $25.08 in 1955, to $26.33 in 1956, and to 
$27.53 (an all-time high) in fiseal 1957. 

Currently, 43 million workers in com- 
merce and industry and government have 
unemployment insurance protection under 
the program. 

The basic maximum weekly benefit now 
ranges from $25 in Louisiana to $41 in Wy- 
oming and $45 in Alaska. Secretary Mitchell 
said: “While substantially larger than in 
1954, the average weekly benefit check 
covers only one-third of average weekly 
wages and much more progress is needed to 
meet the President's goals for the program.” 
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New Labor Legislation? 


Misuse of union funds by labor leaders 
prompts possible Congressional action 
for labor regulation. 


When the Second Session of the Eighty- 
fifth Congress gets under way in 1958, one 
of the matters that appears certain to come 
in for a great deal of discussion on the two 
floors is the highly publicized discovery of 
scandals in labor this year. 

The general feeling in Washington is that 
bills will be introduced, particularly in the 
Senate, to regulate the labor unions in 
various ways. The signs point to several 
specific areas in which it seems likely that 
bills will be proposed and, in some amended 
form, eventually passed into our federal law. 


Since the principal scandals concerned 
the misappropriation for private use of 
union dues and pension funds, a probable 
proposal will be to specifically limit ex- 
penditure of these items to the purpose for 
which they were collected. Penalties for 
violation of such regulations will be im- 


posed in conjunction with the bill. 


Along with this is the matter of the 
political assessments which many unions 
require their members to pay. The sub- 
committees’ investigations of improper labor 
practices have revealed involuntary “con- 
tributions” which are automatically charged 
the workers during election campaigns. It 
seems reasonable to assume that a bill out- 
lawing this practice will be in the discus- 
sion arena this coming year, 

The claim that many unions do not repre- 
sent their members’ interests has been heard 
frequently. The customary examples pre- 
sented to support this accusation include 
the lack of “free” elections, a “one party” 
system of nominees for office, and a criminal 
element which wrests control of the unions 
and becomes so firmly entrenched that 
members are unable to remove them by the 
means available to them. Linked to this are 
many stories of this gangster element's 
method of retaining power by violence and 
coercion. 

A federal law providing for the use of 
the secret ballot and other facilities of free 
elections, at least for those unions using 
the functions of NLRB, and some provision 
for more freedom of choice of the members 
in selecting their candidates certainly will 
be discussed. 

In regard to the alleged criminal influence 
within the unions, some definition is needed 
before appropriate action can be taken, but 
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it is likely that a type of stipulation that 
officers must be recognized union men will 
be included. 

Similarly, there seems to be a sentiment 
in Congress that the use of the “secondary 
boycott” by unions should be limited by 
federal law. This is particularly the feeling 
in cases where the boycott is used to “pres- 
sure” certain employers by unions which 
themselves have good labor-management re- 
lations and are geographically or functionally 
distant from the business in question, 

The objection to this activity is defined 
not only as being unfair to the employer, 
but to the union members whose working 
time is curtailed. They can obtain no per- 
sonal compensation from these enforced 
strikes in which they are not directly in- 
volved. 

All of the foregoin.s, are examples of a 
prevailing belief that something should be 
done by the national government to protect 
the workers who belong to labor unions 
Many members of Congress are convinced 
that the workers do not have a big enough 
voice in their unions, or that they are afraid 
of punishment if they speak out, or that 
they are paying dues and not obtaining the 
services for which they pay. The tremendous 
publicity aroused by the discovery of the 
scandals has made the general public volubly 
aware of the problem, so it is more than 
likely that, either from personal convictions 
or political expediency, the senators and 
representatives will have a red-hot issue of 
their hands 


labor-practices discussion on 


in 1958. 


Estate Taxation of Annuities 

Under Retirement Plans 
The 1954 Internal Revenue Code has 
simplified the problem of estate taxa- 
tion in this field. However, cases still 
arise under the 1939 Code. 


It is sometimes difficult for a wife or 
other beneficiary to understand why the 
decedent's estate should be taxed merely 
because the decedent had been covered by 
a retirement plan where he worked. A simple 
explanation is not always forthcoming for 
the estate taxation of annuities under retire- 
ment plans has been, and still is to some 
extent, a complicated subject. 

Retirement and pension plans are com- 
mon in this modern economic world we 
live in. In regard to insured pension plans, 
one out of every five is of the group deferred 
annuity type. These plans alone provided 
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Newell Brown was recently named 
Assistant Secretary of Labor. He will 
be responsible for employment and 
manpower activities of the United 
Siates Department of Labor. For- 
merly, he was Administrator of the 
Department's Wage and Hour and 
Public Contracts Divisions. 


$1,095 million annual income at retirement 
and covered almost 2.5 million persons at 
the end of 1956 

It is hoped that the following brief dis- 
understanding of 


cussion will facilitate an 


estate taxation in this field. 

The federal 
decedent’s gross estate less certain deduc- 
tions and exemptions. In general, the term 
“gross estate” refers to all property of the 
decedent, whether real or personal, tangible 
or intangible, the beneficial ownership of 
which was in the decedent at the time of his 
death. It does not refer to real property 
located outside the United States 


estate tax is levied upon a 


Prior to the 1954 Code, the value at the 
decedent's death of an annuity purchased by 
him was includable in his gross estate. 
However, it was not clear whether an an- 
nuity purchased by the decedent's employer, 
or an annuity to which both the decedent 
and the employer made contributions, could 
be included in the decedent's gross estate. 

Section 811(c) of the 1939 Code declared 
that gross estate 
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the value of a decedent's 


| 
| 
fey 


shall include the value of all property of 
which he has at any time made a transfer 
intended to take effect in possession or en- 
joyment at or after his death. This pre- 
sented the troublesome problem of what 
constitutes a transfer within the meaning of 
this section. Under Section 2039 of the 
1954 Code the question of whether a trans- 
fer occurred is no longer material. How- 
ever, there have been some recent cases 
decided under the 1939 Code (in situations 
where the 1954 Code does not apply), and 
there undoubtedly will be more in the future. 


In general, under the 1939 Code the cases 
have held that the decedent's right to trans- 
fer the property is not sufficient to have the 
property included in his gross estate for tax 
purposes. The property had to actually be 
transferred or some positive act taken to 
transfer it. 


The foliowing three cases represent typical 
holdings under the 1939 Code: 


(1) In Libbey v. U. S., 57-1 uste § 11,661 
(DC Calif.), the employer had purchased an 
annuity for the decedent employee. The 
court held that the decedent's failure to 
exercise an option to convert a_ ten-year 
annuity providing survivorship benefits for 
his designated beneficiary to an annuity for 
his life only did not have the effect of a 
transfer. Thus, the value of the annuity at 
the time of the decedent’s death was not 
includable in his estate. 

(2) In Adeline S. Davis, CCH Dec. 22,041, 
27 TC , No. 41 (1956), the decedent upon 
retirement was qualified to receive an annuity 
under a group annuity contract purchased 
by his employer. Under the contract an em- 
ployee could elect to receive a reduced 
annuity which following his death would 
he paid to his wite for life. The decedent 
made this election. The court held that the 
decedent had effected a transfer within the 
meaning of Section 811(c). The value of his 
wife’s rights as a joint annuitant was in- 
cludable in the decedent's gross estate since 
the decedent at the time of his death had 
the right, with the insurance company’s con- 
sent, to revoke the clection or to change the 
joint annuitant. 


(3) In Molter v. U. S., 57-1 uste ¥ 11,656 
(DCN, Y.), the court held that at the time 
of the decedent’s death he possessed no 
property interest in the employer's “Survi- 
vorship Benefit Plan” which he could have 
transferred to the survivor beneficiary (plain- 
tiff). Thus, the amount credited to the ben- 
eficiary by the employer was not includable 
in the decedent's gross estate. 
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As indicated above, the 1954 Code sim- 
plified the problem (as to both qualified and 
nonqualified retirement plans) by expressly 
requiring the inclusion of an annuity or 
other payment in the gross estate to the 
extent that the decedent contributed to the cost. 


In respect to qualified retirement plans, 
Section 2039(c) provides that in determin- 
ing the amount of the decedent’s contribu- 
tion to the cost of the annuity or other 
payment, a contribution made by his em- 
ployer under such a plan is not considered 
as a contribution made by the decedent and 
should not be taken into account as such. 
Thereiore, if an employee does not contrib- 
ute to the cost of an annuity that is pur- 
chased by an exempt employees’ trust or 
by his employer pursuant to a qualified plan, 
the entire benefits are excludible from his 


gross estate, 


This section applies to the estates of all 
decedents dying after December 31, 1953. 


In regard to nonqualified retirement plans, 
Section 2039(a) and (b) declares that the 
decedent’s contribution includes any pay- 
ments toward the purchase price made by 
his employer under the nonqualified plan. 
This law applies to contracts or agreements 
entered into after March 3, 1931. 


Under life insurance plans, the life insur- 
ance may be made payable either to the 
insured’s estate representative or to named 
beneficiaries who are to receive the proceeds 
upon the insured’s death. Where the poli- 
cies are made payable to the estate repre- 
sentative, the proceeds are always includable 
in the insured’s gross estate (Section 2042(1) 
of the 1954 Code). Where the policies are 
made payable to named beneficiaries, the 
proceeds are includable in the decedent's 
estate if the decedent at his death possessed 
any of the incidents of ownership of the 
policies. Examples of incidents of owner- 
ship are the right of the insured or his 
estate to the economic benefits of the insur- 
ance; the power to change the beneficiary; 
the power to surrender, cancel or assign the 
policy, ete. 


It is important to determine whether Sec- 


tion 2039(a) and (b) of the 1954 Code 
(dealing with the inclusion of annuities and 
other payments in the gross estate) or Sec- 
tion 2042 (dealing with the proceeds of life 
insurance) is applicable to a factual situ- 
ation. If an annuity or other payment receiv- 
able by a beneficiary under a contract or 
agreement is in substance the proceeds of 
insurance under a policy on the decedent's 
life, Section 2042 is applicable. 
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In Future Issues .. . 


The No-Strike Clause. ‘This clause is by no means innocu 
ous. It is a thorn in the side of the federal courts. It presents 
a conflict between private contract rights and the statutory 
permissive strike action. It has been attacked as a refusal to 
bargain and it has been called a nonbargainable subject. We 
won't tell you the outcome here, but next month we will have 
a very excellent article on this subject by an attorney who 


has had considerable experience with it—-Ivan A, Ezrine. 


He says: “If the no-strike clause is to be preserved as a 
meaningful consensual obligation designed to insure industrial 
continuity, it is mandatory that the MJastro principle not be 
extended to Section 301 proceedings. Otherwise, the legal and 
practical problems inherent in the enforcement of the strike 
waiver will preclude complete realization of the purposes of 
Section 301, Therefore, the result of the inevitable attempt to 
apply A/astro to a Section 301 proceeding must be carefully 
scrutinized to determine the ultimate fate both of the parties’ 
attempt to promote continuity and of the unions’ amenability 


to suit under Section 301," 


State Labor Legislation. It's been a lony time since any- 
one has taken a good serious look at state labor legislation 
to determine what, if any, trends are developing. Harold \ 
Katz, a prominent Chicago labor attorney who is most quali 
fied to undertake such a project, reviews this kind of legisla 


tion for us, 


Profanity. Any number of us must know of a person to 
whom profanity is not profanity, but simply his way of ex 
pressing the superlative case. This is not the kind of usage, 
however, that coauthors Irving Kovarsky and laul L. Klein 
sorge are concerned with. Their concern is with the combina 


tion of “Profanity and the Right of Discharge 


